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1.  TIME:  9:00   CASE#: MSC16-01418 
CASE NAME: CRANE VS. MANGIARACINA 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 

Contra Costa County’s demurrer to plaintiff Crane’s Fourth Amended Complaint  
is overruled.  The County shall file and serve its Answer on or before August 29, 2019.   
 
 The court grants the County’s Request for Judicial Notice filed July 11, 2019.  It takes 
judicial notice of the existence and contents of the documents attached to the RJN. 

 
This is a personal injury case.  A truck driven by defendant Joel Mangiaracina was 

stopped on a railroad track owned by BNSF Railway Company in Contra Costa County.   A train 
struck the truck, flinging it into the air.  It returned to earth in a nearby waterway, the Middle 
River, landing on plaintiff MacKenzie Crane, who was on a raft. 

 
Contra Costa County files the instant demurrer, arguing it has no liability in this case 

because of a ruling in a related federal case and because Crane’s Fourth Amended Complaint 
pleads theories not fairly reflected in her government claim. 

 
Collateral Estoppel based on the Federal Order 
 
Earlier in this action, the claim of Mangiaracina against the railroads and the County was 

removed to federal court.  The County filed a motion for summary judgment there.  The trial 
judge granted summary judgment on Mangiaracina’s “dangerous conditions claims against the 
County, to the extent they are based on the location of the TAR [Temporary Access Road] or 
the County allowing trespassers to enter and park in the Subject Area.”  (Ex. 5 to Def’s RJN, the 
Federal Order, at 33:9-10.)  The judge in the federal case reached this conclusion based on the 
immunity provided by Government Code section 831.4 “for an injury caused by a condition of . . 
. [a]ny unpaved road which provides access to . . . water sports [or] recreational or scenic areas 
and which is not a . . .  street or highway . . .”  (Gov’t C. § 831.4.)  While Crane was not a party 
to the federal court proceeding, the County claims the Federal Order is collateral estoppel as to 
its liability to either Mangiaracina or Crane. 

 
“Collateral estoppel precludes relitigation of issues argued and decided in prior 

proceedings.”  (Lucido v. Sup. Ct. (1990) 51 Cal.3d 335, 341.)  The doctrine applies only if 
various requirements are met.  The two at issue here are that (1) the decision in the former 
proceeding must be final and on the merits and (2) the party against whom preclusion is sought 
must be the same as, or in privity with, the party to the former proceeding.  (Pacific Lumber Co. 
v. Stat Water Resources Control Bd. (2006) 37 Cal.4th 912, 943.)  The party asserting collateral 
estoppel bears the burden of establishing these requirements.  (Ibid.)   

 
The court concludes the County has not established either requirement.  First, collateral 

estoppel applies only if a decision is final.  A decision is final if it is a judgment or an appealable 
order.  (See Rebco Development, Inc. v. Superior Court (1977) 67 Cal.App.3d 13, 17.)  To be 
appealable under federal law, an order granting summary judgment must conclusively terminate 
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the entire litigation.  The Federal Order does not do that.  A federal court may only grant 
judgment as to less than all claims or parties “if the court expressly determines that there is no 
just reason for delay.”  (FRCP 54 (b).)  The Federal Order does not do that either.  
 

Second, the County has not established that Mangiaracina was in privity with Crane or 
that the principles underlying collateral estoppel warrant its application here.   

 
On this issue, two principles must be kept in mind.  First, the definition of privity and, 

second, that “Even if [all the] threshold requirements [for application of collateral estoppel] are 
satisfied, the doctrine will not be applied if such application would not serve its underlying 
fundamental principles,” or if “injustice would result.”  (Mooney v. Caspari (2006) 138 
Cal.App.4th 704, 718.)   

 
Privity refers to a mutual or successive relationship to the same rights of property, or to 

such an identification in interest of one person with another as to represent the same legal rights 
or to a relationship between the party to be estopped and the unsuccessful party in the prior 
litigation which is sufficiently close so as to justify application of the doctrine of collateral 
estoppel.  The requirement of identity of parties or privity is a requirement of due process of law.   
(Mooney v. Caspari (2006) 138 Cal.App.4th 704, 718.)   

 
Crane was not in privity with Mangiaracina here.  She did not succeed to any rights of 

Mangiaracina and is not closely identified with him.  Indeed, she sued him in this action.  The 
only thing she and Mangiaracina share is that they each want to prevail against the County.  
That their interests in that one respect are parallel is not enough. 
 

The County has not cited a case in which collateral estoppel has been applied as to 
parties that are suing one another over the same dispute.  The only case that the County cites 
regarding privity is Mooney, but the facts justifying the application of collateral estoppel there 
were far stronger than they are here.  In Mooney, a realtor and Praxis, a partner in a land 
development deal, both sued the other partner for canceling the deal.   
In applying collateral estoppel, the court explicitly mentioned the realtor’s active participation in 
the Praxis case.  “[The realtor] testified that he assisted [the original attorney] with the 
representation of Praxis in the suit against Specialty because his contract with BLA gave him ‘a 
vested interest to make sure that they were successful.’  He gathered facts to support the case 
and even sat at the counsel table during trial.  [Praxis’s principal] agreed that [the realtor] was a 
valuable source of information and contributed heavily to the presentation of the case. Then 
again during the preparation and presentation of the malpractice case against [the original 
attorney, the realtor] was the primary consultant and source of information . . .”  (Mooney, supra, 
138 Cal.App.4th at 720.)  In applying collateral estoppel, the court was obviously also motivated 
by the policy goal of ending harassing litigation. 

 
The County has not established that Crane aided Mangiaracina in federal court here the 

way the realtor did DBI in Mooney.  As Mooney recognized, “In the final analysis, the 
determination of privity depends upon the fairness of binding appellant with the result obtained 
in earlier proceedings in which it did not participate.”  The court does not find it fair here to 
conclude that Crane is in privity with Mangiaracina or to rule that she is bound by the Federal 
Order, when she was not a party to the federal case and her interests there were represented, if 
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at all, by a party she has sued.   
 
The government claim 

 
 The County argues that Crane’s allegations in the Fourth Amended Complaint 
impermissibly vary from her government claim. 
 
 Crane initially argues the County cannot prove this because the court cannot consider 
her government claim on this demurrer.  She objects to the County’s request to take judicial 
notice of her claim.   
 
 The court overrules that objection.  Courts can take judicial notice of government claims 
to rule on precisely this issue.  (See Gong v. City of Rosemead (2014) 226 Cal.App.4th 363, 
369, n. 1.)  A request to do so is not a request to take judicial notice of the truth of what the 
claim asserts, just that it asserts it.  (See Ibid. (“The court may take judicial notice of the filing 
and contents of a government claim, but not the truth of the claim.”)) 
 

Turning to the merits, a plaintiff suing a public entity may pursue only those claims 
fairly reflected in her government claim.  (Blair v. Superior Court (1990) 218 Cal.App.3d 221, 
223-224.) 

 
Here, the government claim form asks, “3.  How did the . . . injury occur?”  Crane’s claim 

responds:  “Claimant was struck by vehicle owned by Joel Mangiaracina that was struck by a 
train at crossing causing it to leave roadway and crash into water where Claimant was 
floating on a raft.”  The claim form also asks, “4.  What particular act or omission on the part of 
county . . . employees caused the . . . injury?”  Crane’s claim states, “No crossing gates or 
warning signals.” 
 
 Crane’s Fourth Amended Complaint alleges more detail.  It begins by describing an area 
(the “Subject Area”) that is bounded on the south by a County road, Orwood; on the east by 
Fallman Road; on the north, 100 yards from Orwood, by the BNSF railroad track; and on the 
west by the portion of the Middle River where Crane was floating on her raft.  It alleges the 
County owned or controlled all or a portion of this area. 
 
 Further, the County knew that residents came to the area in their vehicles to engage in 
watersports activities on the Middle River and would park the vehicles on Fallman Road near 
the railroad tracks.  It was aware of prior accidents on the railroad crossing, including five in the 
last eight years.  It was engaged in a bridge construction project.  It closed portions of Fallman 
Road for staging purposes and constructed a temporary access road.  It narrowed some of the 
roads with K-rails.  It knew or should have known that all this made the area more dangerous, 
concentrating traffic, decreasing maneuverability, and obscuring the horn sounds of 
approaching trains. 
 
 On the date of the incident, Mangiaracina was directed by construction workers where to 
park, and he engaged in his water activities.  As he was leaving, he pulled his truck forward a 
few feet and onto the train tracks to allow another person to pull his vehicle out first, and got 
stuck there when he mistakenly took shouts and noises to indicate that the other person’s son 
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was loose and in danger of being struck if he backed up his truck.  A train traveling 70 mph 
then struck the truck, causing it to be flung into the Middle River, where it landed on Crane.  
(¶ 28-30.) 
 
 Based on these facts, Crane alleges two causes of action against the County, the 
Fourth, for Dangerous Condition of Public Property, and the Fifth, for Failure to Warn of a 
dangerous condition, pursuant to Government Code section 830.8.   
 

The County argues that the allegations of a dangerous condition are not fairly reflected 
in the government claim.  This is not an issue mentioned in the Federal Order.  Because both 
the Fourth and the Fifth Causes of Action depend on the existence of a dangerous condition, the 
County apparently demurs to both those causes of action, though its demurrer does not 
explicitly say so.   

 
The issue is whether Crane’s allegations that the County created a dangerous condition 

by building the temporary access road, narrowing it and/or Fallman Road, and doing the bridge 
project in the area are fairly reflected in the government claim, which says nothing about why 
Mangiaracina’s vehicle was at the railroad crossing and only describes the County’s act or 
omissions as “No crossing gates or warning signals.” 

 
Blair, supra, notes that the information Government Code section 910 requires to be in a 

claim form does not include the legal cause of an accident.  Therefore, Blair held that a claim 
which said that a road was dangerous because of an accumulation of ice did not prevent the 
plaintiff from pursuing additional arguments for liability in his lawsuit, namely, that the road 
crossed a stream over a culvert or bridge requiring guard rails where there was no guard rail; 
that the slope of the road was unsafe; and that no warning signs were in place. 
 

Similarly, in Stockett v. Association of Cal. Water Agencies Joint Powers Insurance 
Authority (2004) 34 Cal.4th 441, 447, the California Supreme Court permitted a plaintiff who 
alleged wrongful termination in violation of public policy based only on supporting another 
employee’s complaint for sexual harassment to assert another theory at trial: that he was 
terminated because he opposed his employer’s failure to obtain competitive bids in the 
purchase of insurance.  The court held that a claim need not contain the level of detail of a 
pleading; that it is sufficient as long as it provides the public entity sufficient notice to enable it to 
investigate, and if appropriate, settle the claim; that the claim gave notice that plaintiff had been 
terminated in violation of public policy; and that the government claim “need not specify each 
particular act or omission later proven to have caused the injury.”  (Stockett, supra, 34 Cal.4th at 
447.)  “While Stockett's claim did not specifically assert his termination violated the public 
policies favoring free speech and opposition to public employee conflicts of interest, these 
theories do not represent additional causes of action and hence need not be separately 
presented under section 945.4.”  (Ibid.)   

 
On the other hand, a line of cases described in Blair held that the plaintiff’s complaint 

improperly varied from the government claim.  A leading case is Fall River Joint Unified School 
Dist. v. Superior Court (1988) 206 Cal.App.3d 431, 434, where a student was injured when his 
head was struck by the steel door of a school building.  His government claim stated that the 
door was in a dangerous condition because it closed with excessive force.  In a separate cause 
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of action in his complaint, however, he alleged the accident occurred because school district 
personnel negligently failed to supervise students who were engaged in dangerous horse-play, 
and that in the course of this play he fell in such a way that his head was caught between 
the door and the doorjamb.  The appellate court ruled that the trial court should have sustained 
a demurrer to that cause of action because it “attempts to premise liability on an entirely 
different factual basis than what was set forth in the tort claim.”  (Fall River, supra, 206 
Cal.App.3d at 435. 

 
Fall River in turn cites Donahue v. State of California (1986) 178 Cal.App.3d 795, 802-

803, where plaintiff’s claim said the DMV should not have permitted an uninsured driver to take 
a driving test and his complaint instead alleged that the department's employee who conducted 
the test failed to instruct, direct and control the driver in the operation of his vehicle.  Donahue 
concluded that “permitting an uninsured motorist to take a driving test is not the factual 
equivalent of the failure to control or direct the motorist in the course of his examination.” 

 
Stockett does not overrule Fall River and similar cases.  It distinguishes them as ones 

where the plaintiff’s complaint impermissibly varied from his government claim because it 
“shift[ed] liability to other parties or premise[d] liability on acts committed at different times or 
places.”  (Stockett, supra, 34 Cal.4th at 448.)   

 
Here, the government claim said that the County “caused an unsafe area.”  The court 

concludes that to some extent at least, this case is more like Blair and Stockett than Fall River.  
The government claim put the County on notice that plaintiff would be alleging it was liable for 
causing an unsafe area. Blair states that plaintiff does not need to state all the reasons why the 
area was unsafe and should not be limited to those that she voluntarily offered. 

 
To the extent there is any conflict between the reasoning and outcome of Blair and 

Stockett, on the one hand and the Fall River line of cases on the other, the court elects to follow 
the former.  They are more recent.  Further, in cases of conflict, the court must follow the 
principles declared by the California Supreme Court rather than the Courts of Appeal.  (See 
Castaneda v. Department of Corrections & Rehabilitation (2013) 212 Cal.App.4th 1051 (citing 
Stockett and refusing to follow a factually similar Court of Appeal case.)  As stated in Stockett, 
“As the purpose of the claim is to give the government entity notice sufficient for it to investigate 
and evaluate the claim, not to eliminate meritorious actions . . . the claims statute ‘should not be 
applied to snare the unwary where its purpose has been satisfied’. . . “)  (Stockett, supra, 34 
Cal.4th at 446.)   

 
Applying that approach here is particularly apt in light of the circumstances of the 

accident.  Given that she was likely to be suing him, it is not reasonable to expect Crane to be 
able to learn within the six-month claim presentation period all the reasons why Mangiaracina 
was stopped on the train tracks and all the factors contributing to the accident.  All she could be 
expected to know within that time was that a truck fell from the sky onto her after colliding with a 
train for reasons unknown.  Her claim form gave the County sufficient information to investigate 
and, if appropriate, settle her claim, particularly when it also had a claim from Mangiaracina. 

 
Finally, even if the County were correct that the Fourth Amended Complaint 

impermissibly varies from the government claim in certain respects it could not attack that defect 
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through a general demurrer.  (See Blair, supra (motion to strike); Fall River, supra (demurrer 
possible only because new theory was alleged in a separate cause of action).)  A general 
demurrer must be overruled if the complaint states a cause of action on any legal theory.  
(Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.)  Here, the demurrer 
attacks only two causes of action in the complaint and each is at least partially reflected in the 
government claim, so to that extent at least, each states a valid cause of action.  The court may 
not sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 
Cal.App.4th 1680, 1682.) 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00746 
CASE NAME: NADINE SHAHAN  VS.  SAFEWAY INC. 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY NADINE SHAHAN 
* TENTATIVE RULING: * 

 
Plaintiff’s Motion for Leave to File a First Amended Complaint is denied.  While leave to 

amend is normally granted liberally, it is properly denied where there has been inexcusable 
delay in seeking the amendment or the amendment contradicts judicial admissions (here that 
plaintiff fell only twice, not three times). 

 
Plaintiff filed a complaint on April 25, 2017, alleging that she fell at the Safeway in 

Lafayette, California on June 25, 2015 due to some form of liquid that another Safeway 
customer had dropped on the floor near the check stand and suffered a traumatic brain injury.  
Unknown Safeway employees then helped her to her feet, but did so negligently, causing her to 
suffer a syncope episode, a second fall, and further injuries. 

 
Plaintiff consistently provided this version of the events – two falls near the check stand 

– for both the two years before she filed the complaint and for most of the two years afterwards.  
A record from her emergency room visit on June 29, 2015, four days after the accident reads, 
“Per pt, she initially slipped on fall and hit back of head.  Pt got in line to pay, started walking 
backwards and had witnessed syncopal episode . . .”  (Cefalu Decl., Exs. 5, 6, 7.)    On July 6, 
2015 she again mentioned only two falls to her primary care provider:  “She slipped on 
something green.  Hit the back of her head.  No loss of consciousness.  She was helped to her 
feet but then lost her balance and fell backwards hitting her head again, this time causing a . . . 
loss of consciousness.”  (Id., Ex. 8.)  She provided another account of only two falls to another 
healthcare provider on August 14, 2015.  (Id., Ex. 9.) 

 
She then filed her lawsuit alleging two falls on April 25, 2017.  In discovery responses 

afterwards, she said the falls occurred near the check stands.  (Id., Ex. 2, Special Interrogatory 
Response No. 4, 17; Ex. Responses to Form Interrogatories 17.1, regarding Request for 
Admission Nos. 18, 24.) 

 
Plaintiff then gave her deposition on March 22, 2019.  She testified she had no idea 

where she slipped or even how many times she fell.  (Id., Ex. 4, Pltf’s Depo. at 52:4; 52:17.)  
Later, however, she said all she recalled was being at the counter, and then she described the 
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two falls she alleged all along.  (Id. at 53:9-20; 54:1-24; 57:2-11.)  When she was asked if there 
were any other falls, she testified, “If there’s another one, I don’t know about it.”  (Id. at 57:14; 
63:12-17.)  She truthfully reported to her doctors only the two falls.  (Id. at 70:14-71:8.)   

 
Despite four years of consistent accounts of only two falls at Safeway on the date of the 

incident near the check stand, plaintiff now moves for leave to amend to file a First Amended 
Complaint alleging that she actually had three falls at Safeway that day, an initial one 
somewhere else in the store and then the two by the check stand.  Her moving papers state that 
one purpose of the amendment is to “confirm to the deposition testimony.”  (Opening Brief at 
5:24-25.)  However she fails to explain which deposition testimony is consistent with the 
amendment.   In another place, she states the amendment is to “conform with the evidence,” but 
again she fails to describe that evidence.  (Id. at 6:7.)   

 
The supporting declaration of plaintiff’s attorney states that the proposed amendment is 

“based on the transcript of a deposition,” but does not state which deposition or what the 
testimony was.  (Chen Decl., at 7:20.)  It also states the amendment is based on “review of the 
video recording,” but does not state what the video recording shows that is consistent with three 
falls, one of them not being near the check stand.  (Id., at 7:21.)  Also, in violation of CRC 
3.1324 (b)(3), (4), the declaration fails to state “When the facts giving rise to the amended 
allegations were discovery” or “Why the request for amendment was not made earlier.” 

 
How plaintiff would prove that a third fall occurred if she were allowed to allege it is 

unclear.  That alleged third fall was apparently unwitnessed and plaintiff cannot swear to it 
herself.  In any event, the court finds that her attempt to allege a third fall is a sham amendment, 
is inconsistent with all her prior accounts of the accident in her pleadings and otherwise, and is 
not in furtherance of justice.  (See Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 Cal.App.3d 
51, 62-62 (upholding denial of leave to amend because evidence on motion for summary 
judgment belied plaintiff’s new claim of reliance); American Advertising & Sales Co. v. Mid-
Western Transport (1984) 152 Cal.App.3d 875, 879-880 (“Courts are understandably suspicious 
of a party's belated claim of mistaken admission of facts where the party has had unrestricted 
access to the facts, presumptive knowledge of what occurred, and several opportunities to 
present the correct facts.”) 

 
Further, plaintiff has not explained why it just occurred to her to allege a third fall in this 

February 20, 2019 motion, when the accident occurred on June 29, 2015 and she filed her case 
on April 25, 2017.  Thus, the court also denies plaintiff’s motion because she has failed to make 
the factual showing required by CRC 3.1324 (b).  (See Duchrow v. Forrest (2013) 215 
Cal.App.4th 1359, 1380 (quoting other cases for the rule that even if a good amendment is 
proposed in proper form, unwarranted delay in presenting it may—of itself—be a valid reason 
for denial).) 
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 3.  TIME:  9:00   CASE#: MSC17-01084 
CASE NAME: NATSU CORP.  VS.  PENN-STAR INSURANCE 
HEARING ON MOTION TO STAY ACTION PENDING COMPLETION OF APPRAISAL 
FILED BY PENN-STAR INSURANCE COMPANY, et al. 
* TENTATIVE RULING: * 
 
Denied.  See line 4. 

  

 4.  TIME:  9:00   CASE#: MSC17-01084 
CASE NAME: NATSU CORP  VS.  PENN-STAR INSURANCE 
HEARING ON PETITION TO COMPEL APPRAISAL 
FILED BY PENN-STAR INSURANCE COMPANY, et al. 
* TENTATIVE RULING: * 
 

Defendants’ Motion to Compel an Appraisal is denied.   
 
This breach of contract and insurance bad faith action arises from a fire at a 

manufacturing plant on September 30, 2016.  The defendant insurers move to compel plaintiff to 
conduct an appraisal.  They also request a stay of this action until the appraisal is completed.   

 
Plaintiff opposes these requests, arguing that defendant has waived its right to an 

appraisal and that the questions remaining after two years of litigation mainly involve contract 
interpretation rather than the amount of the property and business income losses.   

 
Analysis 

 
The statutorily mandated fire insurance policy gives both insurer and insured the right to 

an appraisal if they cannot agree “as to the actual cash value or the amount of loss.”  (Ins. C. § 
2071.)   

 
“Appraisal proceedings are informal unless the insured and [the] company mutually 

agree otherwise.  For purposes of this section, ‘informal’ means that no formal discovery shall 
be conducted.”  (Ibid.)   

 
The court summarily rejects defendants’ argument that an appraisal must be conducted 

before a lawsuit is filed.  Defendant argues this is true because the policy states that no civil 
action shall be filed unless all requirements of the policy have been complied with.  However, 
appraisal is not an unconditional requirement of the policy.  It is optional at the election of the 
parties.  If defendants wanted to claim that an appraisal had to be completed before plaintiff filed 
suit, they should have done the appraisal when plaintiff demanded it or, at the very least, have 
immediately moved to stay or dismiss this lawsuit after it was served on them.  Defendants’ 
argument that completion of an appraisal is a precondition to a lawsuit under all circumstances 
traces back to Old Saucelito Land & Dry-Dock Co. v. Commercial Union Assurance Co. (1884) 
66 Cal. 253, 258-259, which was decided before the adoption of Insurance Code section 2071.  
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That case construed a mandatory arbitration provision.   
 
Having rejected this initial argument, the court therefore turns to plaintiff’s waiver 

argument.   
 
“An appraisal pursuant to section 2071 is deemed an arbitration as a matter of law.”  

(Kirkwood v. California State Automobile Assn. Inter-Ins. Bureau (2011) 193 Cal.App.4th 49, 
57.)  It is subject to statutory contractual arbitration law.  (Ibid.)   

 
Under statutory contractual arbitration law, a party waives the right to arbitration by 

taking steps inconsistent with an intent to invoke arbitration, unreasonably delays in undertaking 
the procedure, or engages in bad faith or willful misconduct.  (Davis v. Blue Cross of Northern 
California (1979) 25 Cal.3d 418, 425–426.)   

 
As used in the arbitration statute (CCP § 1281.2 (a)), “waiver” does not require a 

voluntary relinquishment of a known right; “to the contrary, a party may be said to have ‘waived’ 
its right to arbitrate by an untimely demand, even without intending to give up the remedy. In this 
context, waiver is more like a forfeiture arising from the nonperformance of a required act.”  
(Burton v. Cruise (2010) 190 Cal.App.4th 939, 944.)  Thus, in this context, the term “waiver” is 
merely used as a shorthand statement for the conclusion that a contractual right to arbitration 
has been lost.”  (Ibid.)    
 

Merely engaging in litigation does not create a waiver.  The participation in litigation must 
be so extensive as to be inconsistent with an intent to invoke arbitration and it must cause the 
other party prejudice.  (See St. Agnes Medical Center v. PacifiCare of California (2003) 31 
Cal.4th 1187, 1203.) “Because merely participating in litigation, by itself, does not result in a 
waiver, courts will not find prejudice where the party opposing arbitration shows only that it 
incurred court costs and legal expenses.  (Ibid.) 

 
Arbitration is intended to provide “a speedy and relatively inexpensive means of dispute 

resolution” as an alternative to the delays of a civil action.  Thus, prejudice typically is found 
“only where the petitioning party’s conduct has substantially undermined this important public 
policy or substantially impaired the other side’s ability to take advantage of the benefits and 
efficiencies of arbitration.  [¶]  For example, courts have found prejudice where the petitioning 
party used the judicial discovery processes to gain information about the other side’s case that 
could not have been gained in arbitration [citations]; where a party unduly delayed and waited 
until the eve of trial to seek arbitration . . . or where the lengthy nature of the delays associated 
with the petitioning party’s attempts to litigate resulted in lost evidence.”   (Ibid.)   

 
A petitioning party's conduct in “stretching out the litigation process” itself may cause 

prejudice by depriving the other party of the advantages of arbitration as an expedient, efficient 
and cost-effective method to resolve disputes.  (Burton, supra, 190 Cal.App.4th 939, 948 
(waiver upheld where demand for arbitration not made until just weeks before the trial date).   
There can be cases in which a delay in demanding arbitration until the eve of trial, in and of 
itself, may constitute a waiver of the right to arbitrate.  (See Burton, supra, 190 Cal.App.4th at 
945, citing Wagner Construction Co. v. Pacific Mechanical Corp. (2007) 41 Cal.4th 19.)    
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Here, the fire occurred on September 30, 2016.  Plaintiff filed suit on June 6, 2017, while 
the parties were still exchanging letters regarding the value of the loss.  Defendants answered 
on July 14, 2017.  The Answer does not mention the appraisal process, allege that defendants 
demanded an appraisal, or claim that plaintiff refused to participate in one.  It does not allege 
that that the lawsuit should be stayed or dismissed.   

 
Thereafter, plaintiff served discovery and discovery motions.  The parties participated in 

mediation on April 28, 2018.  On May 22, 2018, defendants filed a CMC Statement demanding a 
jury trial.  They also mentioned a possible motion to compel an appraisal and said discovery 
should be stayed during the appraisal.  However, the Minute Order for the CMC held on May 30, 
2018 says nothing about any stay, only that unspecified “motions” would be filed. 

 
Thereafter, plaintiff filed a First Amended Complaint pursuant to a stipulation, and, on 

July 6, 2018 filed a motion to compel Colonial Life discovery.  A discovery referee was then 
appointed on August 16, 2018.  Defendants did not file a motion to compel an appraisal or for a 
stay on discovery.  Rather, on October 9, 2018, defendants filed objections to the discovery 
referee’s first ruling.  They did not include the ruling should have not been made because an 
appraisal should have been conducted first. 

 
The parties presumably paid significant fees to the discovery referee to resolve that 

dispute and incurred significant fees to litigate it.   
 
Both counsel missed a CMC in December 2018.  The court continued it to January 29, 

2019.  Plaintiff filed a CMC Statement on January 14, 2019 requesting the court to set a trial 
date in the fall of 2019.  Defendants’ CMC statement for the same conference stated that there 
had been “continuous” activity in the case.   

 
In their January 2019 CMC Statement, Defendants also disclosed that over $900,000 

had been paid against a $1 mil business property damage limit.  The CMC Statement outlined 
three remaining issues, two of which it characterized as “coverage issues” and the third of which 
would require it to conduct discovery.  (Defendants’ CMC Statement filed 1/15/19.)  Appraisal 
proceedings are limited.  The role of appraisers is limited to appraising the loss.  Issues of 
contract and statutory interpretation are for the courts.  (See Doan v. State Farm General Ins. 
Co. (2011) 195 Cal.App.4th 1082, 1103; Kirkwood v. California State Automobile Assn. Inter-Ins. 
Bureau (2011) 193 Cal.App.4th 49, 60.)  Such issues may be litigated concurrently with, or 
before, an appraisal.  (Ibid.)    
 

In this five-page CMC Statement, defendants never mention the word appraisal or state 
that the case cannot proceed until an appraisal is completed. The Minutes of the CMC on 
January 29, 2019 also say nothing about an appraisal.   

 
On May 8, 2019, plaintiff filed another CMC Statement.  This CMC Statement revealed 

that another mediation had taken place, this one on April 16, 2019.  On May 13, 2019, 
defendants filed their CMC Statement.  Defendants stated that they expected to conduct 
discovery in the fall of 2019.  They asked that no trial date be set until 2020.  They requested a 
jury trial.  Their statement did not demand that an appraisal occur first.  It contained no 
reference to one.  
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The CMC was held on May 29, 2019.  The court set a ten-day trial for November 4, 

2019.  The Minutes of the CMC do not mention anything about an appraisal.  They do state that 
defendants continued to want a jury trial.   

 
It was not until June 26, 2019, after they were assigned the November 4, 2019 trial date 

when they did not want one until 2020, that defendants suddenly demanded an appraisal after 
nearly two years of “continuous” litigation.  (Ex. D to Chamberlain Decl.)  Defendants then filed 
their current motions on July 3, 2019. 

 
These facts are quite similar to those in Burton.  There, too, a party knew there was an 

arbitration agreement, but filed Case Management Statements not requesting arbitration, 
demanded a jury trial, and accepted a trial date, never mentioning arbitration until after the trial 
date had been set and significant discovery had been done.  The court affirmed the trial court’s 
determination that the party had waived her right to contractual arbitration. 

 
The court finds that by failing to demand an appraisal when they first answered or to 

mention it as an affirmative defense, by participating in the January and May 2019 Case 
Management Conferences without mentioning any demand for an appraisal , by participating in 
discovery, by requesting relief from the court regarding Discovery Orders recommended by the 
discovery referee, by not demanding an appraisal immediately if the idea for it was 
recommended by new defense counsel brought into the case in March 2019, and by not 
demanding or moving for an appraisal until, and in apparent direct response, to an earlier trial 
date than they wanted, defendants have taken steps inconsistent with an intention to do an 
appraisal, delayed unreasonably in demanding one, and prejudiced plaintiff by depriving her of 
the benefits of the efficiencies and cost benefits that an appraisal was supposed to provide.  
(See Burton, supra; Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980, 995.  
Defendants’ motions are therefore denied. 
 
Rulings on Evidentiary Objections 

Defendants’ Objections to Quigley Decl., filed 8/8/19 

¶3 – The declaration states what Attorney Cusick purportedly said.  This statement is admissible 
under an exception to the hearsay rule.  Further it does not involve any apparent conclusion or 
opinion. If defendants are objecting to what the memorandum of points and authorities says 
based on this paragraph of the declaration, the court makes no ruling on that objection.  It rules 
on objections to evidence, not to argument. 
 
¶ 4- Overruled.  However, the court reads the statement as “Based on this apparent lack of 
interest . . .” 
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 5.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO COMPEL ATTENDANCE & TESTIMONY 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARETRUST SENIOR MANAGEMENT, LLC, 
* TENTATIVE RULING: * 
 

Before the Court is CareTrust Senior Management, LLC (“Defendant” or “CareTrust Senior 
Management”)’s Motion for Summary Judgment or in the Alternative Summary Adjudication 
(“MSJ/MSA”). The MSJ/MSA relates to the First Amended Complaint (“FAC”) filed by Plaintiff 
Kristin Andrade, as Trustee for The Paul H. Stavig Family Revocable 1976 Trust, fka The Paul 
and Lorraine Stavig Revocable Living Trust, dated February 11, 1976 (“Plaintiff” or “Andrade”). 
The FAC pleads causes of action against CareTrust Senior Management for (5) Fraudulent 
Transfer – Actual Fraudulent Intent (CC § 3439.04(a)(1)); (8) Fraudulent, Unlawful & Unfair 
Business Practices (Cal. Bus. & Prof. Code § 17200); (9) conspiracy; (10) constructive trust; and 
(11) intentional interference with contractual relations. Defendant moves for summary 
judgement against all six causes of action pled against it. 

For the following reasons, CareTrust Senior Management’s MSJ is granted. 

Request for Judicial Notice 

Plaintiff requests judicial notice of several documents from Clatsop County Circuit Court, Oregon 
(Exs. A,B), Pacific Senior Housing, Inc.’s Articles of Dissolution filed with the Oregon Secretary 
of State (Ex. C) and the Declaration of Chuck Bond in Support of Grass Valley SH LLC’s Motion 
for an Order Expunging Plaintiff’s Notice of Pending Action (Ex. D). The Request is opposed. 
The Court takes Judicial Notice of Exhibits A through C. Evid. Code §§ 452, 453. The Court 
declines to take judicial notice of Exhibit D. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ/MSA. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
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action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

In Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, (Aguilar), the California Supreme Court 
clarified the legal principles and standards that apply to summary judgment proceedings under 
Code of Civil Procedure § 437c. “[T]he part[ies] moving for summary judgment bear[] the burden 
of persuasion that there is no triable issue of material fact and that [they are] entitled to 
judgment as a matter of law.” (Aguilar, at 850, fn. omitted.) Defendants moving for summary 
judgment “bear[] the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ in 
question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.” (Ibid.; § 437c, 
subds. (o)(2).) In such a case, the moving defendants “bear[] [the] initial burden of production 
to make a prima facie showing of the nonexistence of any triable issue of material fact.” 
(Aguilar, at 850.) 

If the moving defendants meet this burden of production, the burden of production shifts to the 
plaintiffs to make a prima facie showing of the existence of a triable issue of material fact. 
(Aguilar, supra, 25 Cal.4th at 850.) A triable issue of material fact exists “if, and only if, the 
evidence would allow a reasonable trier of fact to find the underlying fact in favor of the part[ies] 
opposing the motion in accordance with the applicable standard of proof.” (Ibid., fn. omitted.) 

Analysis 

Fraudulent Transfer – Actual Fraudulent Intent (CC § 3439.04(a)(1)) – 5th c/a 

The gravamen of Plaintiff’s fraudulent transfer claim is an underlying agreement between the 
Stavig Trust and Pacific Senior Housing: the Residual Receipts Note. Plaintiff alleges “that 
Pacific Senior Housing, CareTrust Services and CareTrust Senior Management entered into a 
series of transfers and/or incurred obligations with the actual intent to hinder, delay or defraud 
the Stavig Trust from collecting amounts pursuant to the Stavig Trust Residual Receipts Note.” 
(FAC at ¶ 104.) 

Under the Uniform Voidable Transactions Act (formerly the Uniform Fraudulent Transfer Act), 
a transfer made or obligation incurred by a debtor is voidable as to a creditor, whether the 
creditor’s claim arose before or after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation with actual intent to hinder, delay, or defraud 
a creditor. (Civ. Code, § 3439.04(a)(1).) The Act “permits defrauded creditors to reach property 
in the hands of a transferee.” (Mejia v. Reed (2003) 31 Cal.4th 657, 663.) 

A fraudulent conveyance under the Act involves “‘a transfer by the debtor of property to a third 
person undertaken with the intent to prevent a creditor from reaching that interest to satisfy its 
claim.’” (Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 648.) “A transfer made … by a debtor 
is fraudulent as to a creditor, whether the creditor’s claim arose before or after the transfer was 
made, if the debtor made the transfer as follows: [¶] (1) With actual intent to hinder, delay, or 
defraud any creditor of the debtor.” (§ 3439.04, subd. (a).) 
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Section 3439.07, subdivision (a) sets forth creditors’ remedies, which include avoidance of 
a transfer, attachment, and the equitable remedies of injunction and receivership as well as 
“[a]ny other relief the circumstances may require.” (§ 3439.07, subd. (a)(3)(C).) A transfer is not 
voidable against a person “who took in good faith and for a reasonably equivalent value or 
against any subsequent transferee.” (§ 3439.08, subd. (a).) 

The transactions forming the basis for Plaintiff’s claim are numerous and involve multiple 
Defendants. Plaintiff alleges that Pacific Senior Housing, CareTrust Services and CareTrust 
Senior Management engaged in a dozen transfers and/or incurred obligations with actual 
fraudulent intent: 

(i) the conveyance of the Brunswick Inn Facility and Olympia Park Circle Park Property 
by Pacific Senior Housing to Grass Valley SH on or around December 2, 2016; 

(ii) the CareTrust Services Residual Receipts Note (July 16, 2004); 
(iii) the Option Agreement (September 22, 2005); 
(iv) the Consulting Contract (September 22, 2005); 
(v) the Consulting Contract Confession of Judgment (November 18, 2005); 
(vi) the Consulting Contract Judgment (November 22, 2005); 
(vii) the Consulting Contract Abstract of Judgment (February 9, 2006); 
(viii) the CareTrust Senior Management Promissory Note Confession of Judgment 

(September 22, 2005); 
(ix) the CareTrust Senior Management Promissory Note Judgment (September 26, 

2005); 
(x) the CareTrust Senior Management Promissory Note Abstract (January 5, 2006); 
(xi) payment of the Consulting Contract Judgment from the proceeds of sale of the 

Brunswick Inn Facility and the Olympia Park Circle Property (December 2, 2016) and 
(xii) the partial payment of $84,025.21 toward the CareTrust Services Residual Receipts 

Note (following the sale of the facilities) 

(FAC at ¶ 104.) 

CareTrust Senior Management is only a party to alleged fraudulent transfers (iv) through (xi), 
although Plaintiff argues in opposition to the separate statement that CareTrust Senior 
Management received a benefit from alleged fraudulent transfers (i) through (iii) and 
transfer (xii). 

Statute of Repose 

As a threshold issue, CareTrust Senior Management argues that Plaintiff’s claims based on pre-
2011 transfers are barred by the UVTA’s seven-year statute of repose set forth in Civil Code 
§ 3439.09(c). For the reasons discussed in Line 9, below, expiration of the seven-year repose 
period in § 3439.09(c) extinguishes Plaintiff’s right to challenge transfers (ii) through (x). 

  Alleged Fraudulent Transfers (i), (xi), and (xii) 

As a consequence of the operation of the statute of repose, only three alleged fraudulent 
transfers remain: (i) the conveyance of the Brunswick Inn Facility and Olympia Park Circle Park 
Property by Pacific Senior Housing to Grass Valley SH on or around December 2, 2016; (xi) the 
payment of the Consulting Contract Judgment from the proceeds of sale of the Brunswick Inn 
Facility and the Olympia Park Circle Property; and (xii) the partial payment of $84,025.21 toward 
the CareTrust Services Residual Receipts Note. 
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Defendant notes that Plaintiff did not plead that CareTrust Senior Management was a 
beneficiary of transaction (i) or (xii). (See Reply at 5; see also FAC at ¶¶ 106,113.) “The issues 
raised by a motion for summary judgment are framed by the pleadings.” (Dromy v. Lukovsky 
(2013) 219 Cal.App.4th 278, 282.) “A party cannot successfully resist summary judgment on a 
theory not pleaded.” (Roth v. Rhodes (1994) 25 Cal.App.4th 530, 541.) As a consequence, only 
alleged fraudulent transfer (xi) (payment of the consulting contract judgment from the proceeds 
of sale of the Brunswick Inn Facility and the Olympia Park Circle Property) remains against 
Defendant Care Trust Senior Management. 

   Good Faith and for Reasonably Equivalent Value 

Civil Code § 3439.08(a) provides a defense to an action based on section 3439.04(a). Section 
3439.08(a) states that “[a] transfer or obligation is not voidable under paragraph (1) of 
subdivision (a) of Section 3439.04, against a person that took in good faith and for a reasonably 
equivalent value . . . .”  Thus, a showing of good faith and reasonably equivalent value is all that 
is required to defeat a creditor’s action based on section 3439.04(a). (See Annod Corp. v. 
Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 1294.) 

Here, Defendant CareTrust Senior Management argues that CareTrust Senior Management 
accepted the Consulting Contract in good faith and for reasonably equivalent value. (DMF 9.) 
Meyer testified that he executed the Consulting Contract on behalf of CareTrust Senior 
Management with PSH, later terminated, which obligated Pacific Senior Housing to pay a 
termination fee. Meyer Decl. at ¶¶ 6,7. He further testifies that neither CareTrust Senior 
Management nor he “have ever agreed with anyone to mislead or defraud either Paul or 
Lorraine Stavig or their trust at any time. Neither [CareTrust Senior Management] nor I have 
ever agreed with anyone to fraudulently transfer the assets of [Pacific Senior Housing] beyond 
the reach of any creditor, including the Stavigs.” Id. at ¶ 10.  

In light of the above evidence, Defendant has met its initial burden to show good faith and 
reasonably equivalent value. The burden now shifts to Plaintiff to show a triable issue of material 
fact exists as to fraudulent intent. 

Plaintiff argues that “[t]he Consulting Contract was a sham transaction by which [CareTrust 
Senior Management] was able to gain the right to payment of substantial amounts of money 
from [Pacific Senior Housing] without any consideration.” (DMF 9.) Plaintiff’s admissible 
evidence cited in support, however, does little to support this contention. She cites to her 
Request for Judicial Notice and the Meyer Declaration in Support of CareTrust Services 
MSJ/MSA regarding the CareTrust Residual Receipts Note (at ¶ 15).  

While a plaintiff may oppose a motion for summary judgment based on inferences, “those 
inferences must be reasonably deducible from the evidence, and not such as are derived from 
speculation, conjecture, imagination, or guesswork.” (Annod, supra, 100 Cal.App.4th at 
pp.1298-1299 (internal citation and quotation omitted) [finding summary judgment in favor of 
defendants was proper when only evidence of fraudulent conveyances was “badges of fraud,” 
including that the challenged transfers were to insiders, the defendants were the target of 
litigation at the time, and the defendants were insolvent].) A plaintiff’s inference is reasonable, 
creating a genuine issue of material fact precluding summary judgment, “if, and only if, it implies 
the existence of an element more likely than the nonexistence of that element.” (Isner v. 
Falkenberg/Gilliam & Assoc., Inc. (2008) 160 Cal.App.4th 1393, 1398.) As the California 
Supreme Court held in Aguilar, “[I]f the court determines that all of the evidence presented by 
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the plaintiff, and all of the inferences drawn therefrom, show and imply [the existence of a 
required element of a cause of action] only as likely as [its nonexistence] or even less likely, it 
must then grant the defendants’ motion for summary judgment, even apart from any evidence 
presented by the defendants or any inferences drawn therefrom, because a reasonable trier of 
fact could not find for the plaintiff.” (Aguilar, supra, 25 Cal.4th at p. 857, fn. omitted.)  

None of Plaintiff’s evidence makes it more likely than not that CareTrust Senior 
Management entered into the Consulting Contract in bad faith. Plaintiff has failed to show a 
triable issue of material fact with respect to her fraudulent transfer claim against CareTrust 
Senior Management. 

Fraudulent, Unlawful & Unfair Business Practices (Bus. & Prof. Code § 17200) – 8th c/a 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 
act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 
person who has suffered injury in fact and has lost money or property as a result of unfair 
competition. (Cal. Bus. & Prof. Code § 17204.) “By proscribing ‘any unlawful’ business practice, 
section 17200 'borrows' violations of other laws and treats them as unlawful practices that the 
unfair competition law makes independently actionable.” Cel–Tech Commc'ns, Inc. v. Los 
Angeles Cellular Tel. Co. (1999) 20 Cal.4th 163, 180 (internal quotations and citations omitted).) 

Plaintiff’s claim is based on the following allegations: 

(i) fraudulently inducing Plaintiff to convey the Brunswick Inn Facility and the 
Olympia Park Circle Property to Pacific Senior Housing with the Stavig Trust 
Residual Receipts Note utilized as partial consideration, although Pacific Senior 
Housing had no intent to pay it according to its terms, (ii) diverting residual 
receipts that were due, owing and available for payment to the Stavig Trust 
pursuant to the Stavig Trust Residual Receipts Note for other purposes, including 
their own enrichment, (iii) fraudulently concealing Pacific Senior Housing’s intent 
to execute an additional residual receipts note in favor of CareTrust Services in 
order to divert payment from the Stavig Trust Residual Receipts Note, and (iv) 
causing the Olympia Park Circle Property and the Brunswick Inn Facility to be 
sold to Grass Valley SH pursuant to a purported option agreement for 
consideration grossly insufficient to fully satisfy the Stavig Trust Residual 
Receipts Note. 

(FAC ¶ 122) 

Defendant moves for summary adjudication on Plaintiff’s 17200 claim on the grounds that (1) 
the actions enumerated in (i) and (iii) occurred more than four years before the Complaint was 
filed and are barred by the four-year statute of limitation for UCL claims enumerated in Bus. & 
Prof. Code § 17208; (2) CareTrust Senior Management did not violate the UCL; and (3) Plaintiff 
is not entitled to any available relief under the UCL. 

The initial sale of the Brunswick Inn Facility and the Olympia Park Circle Property was July 15, 
2004. FAC at ¶ 26. The CareTrust Services residual receipts note was executed between 
Pacific Senior Housing on July 16, 2004. FAC at ¶ 30. On their face, both agreements are well 
outside the four-year statute of limitations of Bus. & Prof. Code § 17208. In opposition, Plaintiff 
argues that “[CareTrust Senior Management]’s conduct in violation of the UCL is ongoing, and 
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continued until at least December 2016.” Opp. at 17:1-2. However, Plaintiff fails to cite to any 
allegations or evidence in support of these alleged ongoing violations.  

To the extent Plaintiff’s 17200 claim is predicated on the alleged fraudulent transfers described 
in her cause of action for violation of Civil Code §§ 3439.04(a)(1), those alleged fraudulent 
transfers are either time barred or Defendant CareTrust Senior Management met its burden to 
show good faith and reasonably equivalent value. (See above.) In the absence of any predicate 
statutory violations, Plaintiff does not have a claim under section 17200.  

Conspiracy – 9th c/a 

The elements of an action for civil conspiracy are (1) formation and operation of the conspiracy 
and (2) damage resulting to plaintiff (3) from a wrongful act done in furtherance of the common 
design. (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062 (citing Doctors’ Co. v. Superior Court 
(1989) 49 Cal.3d 39, 44.) 

Plaintiff’s conspiracy claim is based on her allegation that “Pacific Senior Housing, CareTrust 
Services, CareTrust Senior Management and Bilby have conspired together to defraud the 
Stavig Trust and to fraudulently transfer the assets of Pacific Senior Housing beyond the reach 
of Plaintiff, to the substantial and unjust enrichment of CareTrust Services and CareTrust Senior 
Management.” (FAC ¶ 125.) 

Defendant CareTrust Senior Management moves for summary judgment on the grounds that it 
did not conspire with others to defraud the Stavig Trust or fraudulently transfer Pacific Senior 
Housing’s assets, relying primarily on the declaration of John K. Meyer. Meyer testifies that 
“[n]either [CareTrust Senior Management] nor I have ever agreed with anyone to mislead or 
defraud either Paul or Lorraine Stavig or their trust at any time.” Meyer Decl. at ¶ 10.  

Plaintiff argues in opposition that this declaration is “self-serving” (Opp. at 18:14-15), however 
none of Plaintiff’s evidence in opposition contradicts Meyer’s declaration. (See DMF 12.) For 
example, exhibits A through D of Plaintiffs RJN (the Complaint to Judicially Foreclosure Trust 
Deeds and Amended Stipulated General Judgment of Strict Foreclosure of Trust Deeds filed in 
Clatsop County Circuit Court, Pacific Senior Housing, Inc’s articles of dissolution, and an 
appraisal of the Brunswick Village property from Cushman & Wakefield) are not evidence of 
formation and operation of a conspiracy, nor do they contradict Meyer’s testimony with respect 
to the Consulting Contract between CareTrust Senior Management and Pacific Senior Housing 
and the related judgment. (See, e.g., Meyer Decl. at ¶¶ 6-9.) 

While a declaration that a party never “agreed with anyone to mislead or defraud either Paul or 
Lorraine Stavig or their trust at any time” (Meyer Decl. at ¶ 10) is admittedly self-serving, when 
such statements are uncontradicted, case law establishes that such a showing can provide the 
basis for summary judgment. For example, in Tresemer v. Barke (1978) 86 Cal.App.3d 656, a 
doctor in a personal injury action submitted an affidavit in support of his summary judgment 
motion stating he “did not bear any malice, reckless disregard or desire to harm” plaintiff. (Id. at 
p. 668.) The court held this affidavit “was sufficient to negate any charge of malice, in the 
absence of counteraffidavits.” (Ibid.) Similarly, in McCunn v. California Teachers Assn. (1970) 3 
Cal.App.3d 956, lack of malice in a libel case was established solely by uncontradicted 
declarations and deposition testimony of the defendants. (Id. at pp. 960-962.) Finally, in Hosking 
v. Spartan Properties, Inc. (1969) 275 Cal.App.2d 152, the court held that an uncontradicted 
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affidavit was sufficient to support a motion for summary judgment on causes of action for fraud 
and misrepresentation. (Id. at p. 157.) 

Plaintiff has not presented any evidence in opposition that contradicts Meyer’s testimony 
regarding the alleged conspiracy to defraud the Stavig Trust. 

Constructive Trust – 10th c/a 

CareTrust Services moves for summary judgment on the grounds that Plaintiff’s claim for 
constructive trust is barred by applicable limitations periods and there is no basis to impose a 
constructive trust. 

An action to impose a constructive trust is a suit in equity to compel a person holding property 
wrongfully to transfer the property interest to the person to whom it rightfully belongs. 
(Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 990 (Communist Party).) 

The general principles for imposition of a constructive trust are set forth in Civil Code sections 
2223 and 2224. (Martin v. Kehl (1983) 145 Cal.App.3d 228, 237–238 (Martin).) Civil Code 
section 2223 states, “One who wrongfully detains a thing is an involuntary trustee thereof, for 
the benefit of the owner.” Civil Code section 2224 provides, “One who gains a thing by fraud, 
accident, mistake, undue influence, the violation of a trust, or other wrongful act, is, unless he or 
she has some other and better right thereto, an involuntary trustee of the thing gained, for the 
benefit of the person who would otherwise have had it.” 

Three conditions must be shown to impose a constructive trust: (1) a specific, identifiable 
property interest, (2) the plaintiff's right to the property interest, and (3) the defendant’s 
acquisition or detention of the property interest by some wrongful act. (Calistoga Civic Club v. 
City of Calistoga (1983) 143 Cal.App.3d 111, 116; Communist Party, supra, 35 Cal.App.4th at 
p. 990.) 

An action to impose a constructive trust is subject to the statute of limitations that governs the 
underlying substantive right. (Day v. Greene (1963) 59 Cal.2d 404, 411; Davies v. Krasna 
(1975) 14 Cal.3d 502, 515–516.) “This section has been applied to diverse factual situations 
where fairness and justice dictated recovery but the actionable facts did not fit into the more 
readily recognizable modes.” (Santa Clarita Water Co. v. Lyons (1984) 161 Cal.App.3d 450, 
460.) “Thus, it has been pointed out that ‘a constructive trust may be imposed in practically any 
case where there is a wrongful acquisition or detention of property to which another is entitled.’” 
(Martin, supra, 145 Cal.App.3d at p. 238.) 

For the reasons described above, Plaintiff cannot establish violations of the UVTA arising from 
the alleged fraudulent transfers, either because of the operation of the statute of repose or 
because Defendant has established a complete defense to the fraudulent transfer claim. Plaintiff 
cannot meet the conditions of a constructive trust (see Communist Party, supra). 
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 7.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DAVID W. BILBY 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment or in the alternative summary adjudication 
(“MSJ/MSA”) filed by Defendant David W. Bilby (“Defendant” or “Bilby”). The MSJ/MSA relates 
to the First Amended Complaint (“FAC”) filed by Kristen Andrade, as Trustee for The Paul H. 
Stavig Family Revocable 1976 Trust, fka The Paul and Lorraine Stavig Revocable Living Trust, 
dated February 11, 1976 (“Plaintiff”). The FAC alleges claims against Defendant for (3) fraud, 
(4) elder abuse (financial), (9) conspiracy, and (10) constructive trust. Defendant moves for 
summary judgment or in the alternative summary adjudication to all four causes of action 
alleged against him. Plaintiff opposed only as to the cause of action for (3) fraud; the MSJ/MSA 
as to the causes of action for (4) elder abuse (financial), (9) conspiracy, and (10) constructive 
trust is unopposed. 

For the following reasons, the Court grants Bilby’s Motion for Summary Judgment. 

Request for Judicial Notice 

Defendant Bilby requests that the Court take judicial notice of Defendant CareTrust Services, 

LLC’s motion for summary judgment or, alternatively, summary adjudication; and the 

declarations of John K. Meyer in Support of CareTrust Services, LLC and CareTrust Senior 

Management, LLC’s respective Motions for summary judgment or in the alternative summary 

adjudication. While the Court may take judicial notice of the existence of these documents in the 

Court file, it may not to take judicial notice of the contents thereof. However, the parties have 

stipulated and the Court has ordered that it may consider these documents in connection with 

Defendant Bilby’s motion for summary judgment. (See July 9, 2019 Stipulation and Order that 

Court May Consider Declarations and Evidence.) 

Plaintiff requests the Court take judicial notice of two documents from the Nevada County 

Clerk-Recorder’s Office (Exs. A, B), and several documents filed in Clatsop County Circuit 

Court, Oregon (Exs. C, D, E). The Request is unopposed. The Request is granted. Evid. Code 

§§ 452, 453. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 

standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 

cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 

action has no merit if that party has shown that one or more elements of the cause of 
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action, even if not separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action. Once the defendant or cross-defendant has met that 

burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 

of one or more material facts exists as to the cause of action or a defense thereto. The 

plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 

pleadings to show that a triable issue of material fact exists but, instead, shall set forth 

the specific facts showing that a triable issue of material fact exists as to that cause of 

action or a defense thereto.  

In Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, (Aguilar), the California Supreme Court 

clarified the legal principles and standards that apply to summary judgment proceedings under 

Code of Civil Procedure section 437c. “[T]he part[ies] moving for summary judgment bear[] the 

burden of persuasion that there is no triable issue of material fact and that [they are] entitled to 

judgment as a matter of law.” Aguilar, at 850, fn. omitted. Defendants moving for summary 

judgment “bear[] the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ in 

question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.” Ibid.; §437c, 

subds. (o)(2). In such a case, the moving defendants “bear[] [the] initial burden of production to 

make a prima facie showing of the nonexistence of any triable issue of material fact.” (Aguilar, 

supra, at p.850.) 

If the moving defendants meet this burden of production, the burden of production shifts to the 

plaintiffs to make a prima facie showing of the existence of a triable issue of material fact. 

(Aguilar, supra, 25 Cal.4th at 850.) A triable issue of material fact exists “if, and only if, the 

evidence would allow a reasonable trier of fact to find the underlying fact in favor of the part[ies] 

opposing the motion in accordance with the applicable standard of proof.” (Ibid., fn. omitted.) 

Analysis 

As a threshold issue, it is undisputed that Plaintiff has not alleged that Bilby was the alter ego of 
Pacific Senior Housing, nor has Plaintiff made allegations to support piercing the corporate veil. 
UMF 1. As a consequence, Plaintiff’s claims against Bilby for (3) fraud, (4) elder abuse 
(financial), (9) conspiracy, and (10) constructive trust rest entirely on her allegations against him 
as an individual. 

 Fraud – 3d c/a 

Plaintiff only opposes Bilby’s MSJ with respect to the fraud claim. The elements of fraud, which 
give rise to the tort action for deceit, are: (a) misrepresentation; (b) knowledge of falsity; (c) 
intent to defraud; (d) justifiable reliance; and (e) resulting damage. (Lazar v. Superior Court 
(1996) 12 Cal.4th 631, 638.) 

Here, Plaintiff alleges that “[i]n July 2004, Pacific Senior Housing and Bilby made express 
representations to the Stavig Trust in and through the Stavig Trust Residual Receipts Note that 
Pacific Senior Housing would repay $920,000, with interest, to the Stavig Trust on the terms 
stated therein.” (FAC at ¶ 91.) Plaintiff further alleges that “[w]ithin the three years prior to the 
filing of this action, Plaintiff discovered that such representations were false, in that Pacific 
Senior Housing and Bilby never intended to fully repay the principal and interest on the terms 
stated in the Stavig Trust Residual Receipts Note.” (FAC at ¶ 92.) 
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Defendant moves for summary judgment on the grounds that Bilby never intended to deceive or 
defraud the Stavig Trust. Bilby testifies that “[a]t the time I signed the Stavig Residual Receipts 
Note on behalf of PSH, I intended that PSH would fully comply with the terms of that Note. At all 
times up to and including the date of this declaration, I believed and still believe that PSH fully 
complied with the terms of the Stavig Residual Receipts Note.” Bilby Decl. ¶ 10. With respect to 
the later execution of the CareTrust Residual Receipts Note, Bilby testified that “[a]t no time did I 
believe that the CareTrust Residual Receipts Note in any way affected PSH’s obligations to pay 
the Stavig Residual Receipts Note, since payments on the CareTrust Residual Receipts Note 
were based on 25% of residual receipts, which were intended to come from PSH’s 50% of 
residual receipts remaining after payment of the 50% of residual receipts pursuant to the Stavig 
Residual Receipts Note.” (Bilby Decl. ¶ 11.) 

Plaintiff’s sole admissible evidence with respect to Bilby’s individual intent to defraud is the 
Stavig Trust Residual Receipts Note itself. (Andrade Decl. ¶ 3, Ex. A.) Plaintiff otherwise points 
to what she believes are indicia of fraud with respect to the Option Agreement between 
CareTrust Services, LLC and PSH. That argument, and her circumstantial evidence regarding 
“badges of fraud” is discussed at length in the Court’s order granting CareTrust Services, LLC’s 
motion for summary judgment. (See Line 9.) Plaintiff’s “badges of fraud” evidence does not 
make Bilby’s fraudulent intent more likely than not. (See Isner v. Falkenberg/Gilliam & Assoc., 
Inc. (2008) 160 Cal.App.4th 1393, 1398 [a plaintiff’s inference is reasonable, creating a genuine 
issue of material fact precluding summary judgment, “if, and only if, it implies the existence of an 
element more likely than the nonexistence of that element.”].) 

Plaintiff has failed to show a triable issue of material fact with respect to her fraud claim. 

Elder Abuse (financial) – 4th c/a 

The FAC alleges a claim for financial elder abuse, although the statutory section Plaintiff cites to 
(Welf. & Inst. Code § 15619) does not exist. Plaintiff does not oppose Bilby’s MSJ on this claim. 

“As provided in § 15610.30, subd. (a), financial abuse of an elder occurs when a person or entity 

does any of the following: (1) takes, secretes, appropriates, obtains, or retains real or personal 

property of an elder for a wrongful use or with intent to defraud, or both; (2) assists in taking, 

secreting, appropriating, obtaining, or retaining real or personal property of an elder for a 

wrongful use or with intent to defraud, or both; or (3) takes, secretes, appropriates, obtains, or 

retains, or assists in taking, secreting, appropriating, obtaining, or retaining, real or personal 

property of an elder by undue influence, as defined in § 15610.70.” (Mahan v. Charles W. Chan 

Ins. Agency, Inc. (2017) 14 Cal.App.5th 841, 856.) 

Here, Plaintiff alleges that “Pacific Senior Housing and Bilby wrongfully appropriated or obtained 
real and personal property of Paul and Lorraine Stavig with intent to defraud when they 
fraudulently induced them into conveying the Brunswick Inn Facility and the Olympia Park Circle 
Property to Pacific Senior Housing in partial exchange for the Stavig Trust Residual Receipts 
Note, which Pacific Senior Housing and Bilby never intended to fully repay.” (FAC at ¶ 99.) 

Bilby testified that he had “never sought to mislead or defraud either Paul or Lorraine Stavig, or 
any representative of the Stavig Trust at any time.” (Bilby Decl. ¶ 21.) Bilby’s uncontroverted 
testimony, in addition to the lack of evidence in support of Plaintiff’s fraud claim (see above) is 
fatal to Plaintiff’s cause of action for financial elder abuse. 
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Conspiracy 

The elements of an action for civil conspiracy are (1) formation and operation of the conspiracy 
and (2) damage resulting to plaintiff (3) from a wrongful act done in furtherance of the common 
design. (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062 (citing Doctors’ Co. v. Superior Court 
(1989) 49 Cal.3d 39, 44).) 

Plaintiff’s conspiracy claim is based on her allegation that “Pacific Senior Housing, CareTrust 
Services, CareTrust Senior Management and Bilby have conspired together to defraud the 
Stavig Trust and to fraudulently transfer the assets of Pacific Senior Housing beyond the reach 
of Plaintiff, to the substantial and unjust enrichment of CareTrust Services and CareTrust Senior 
Management.” (FAC ¶ 125.) 

Bilby testified that “Mr. Meyer and I have never conspired together for any purpose, nor have I 
ever conspired with any CareTrust Entity for any purpose, including but not limited to for the 
purpose of enriching either Mr. Meyer or any CareTrust Entity.” (Bilby Decl. ¶ 6.) Bilby further 
testified that “I have never conspired with John Meyer, any CareTrust Entity, or anyone else to 
mislead or defraud either Paul or Lorraine Stavig, or any representative of the Stavig Trust at 
any time.” (Id. at ¶ 21.) 

Defendant’s uncontradicted testimony that he did not conspire to defraud the Stavig Trust or to 
fraudulently transfer the assets of Pacific Senior Housing beyond the reach of Plaintiff is 
sufficient to meet his burden on summary judgment. (See Tresemer v. Barke (1978) 86 
Cal.App.3d 656 [doctor’s affidavit that he “did not bear any malice, reckless disregard or desire 
to harm” plaintiff “was sufficient to negate any charge of malice, in the absence of 
counteraffidavits.”].) In light of Plaintiff’s lack of argument or evidence in opposition, Defendant is 
entitled to summary judgment on Plaintiff’s financial elder abuse claim. 

Constructive Trust 

An action to impose a constructive trust is a suit in equity to compel a person holding property 
wrongfully to transfer the property interest to the person to whom it rightfully belongs. 
(Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 990 (Communist Party).) 
The general principles for imposition of a constructive trust are set forth in Civil Code sections 
2223 and 2224. (Martin v. Kehl (1983) 145 Cal.App.3d 228, 237–238 (Martin).) Civil Code 
section 2223 states, “One who wrongfully detains a thing is an involuntary trustee thereof, for 
the benefit of the owner.” Civil Code section 2224 provides, “One who gains a thing by fraud, 
accident, mistake, undue influence, the violation of a trust, or other wrongful act, is, unless he or 
she has some other and better right thereto, an involuntary trustee of the thing gained, for the 
benefit of the person who would otherwise have had it.” 

Three conditions must be shown to impose a constructive trust: (1) a specific, identifiable 
property interest, (2) the plaintiff's right to the property interest, and (3) the defendant’s 
acquisition or detention of the property interest by some wrongful act. (Calistoga Civic Club v. 
City of Calistoga (1983) 143 Cal.App.3d 111, 116; Communist Party, supra, 35 Cal.App.4th at p. 
990.) 

Because Plaintiff’s causes of action for fraud, elder abuse, and conspiracy against Defendant 
Bilby fail, she cannot meet the conditions of a constructive trust against him. 
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Evidentiary Objections 

Bilby’s Objections to the Andrade Declaration are all sustained. 

Plaintiff’s Objections to the Bilby Declaration are all overruled. 

  

 8.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated. 

  

 9.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARETRUST SERVICES, LLC 
* TENTATIVE RULING: * 
 
Before the Court is CareTrust Services, LLC (“Defendant” or “CareTrust Services”)’s Motion for 
Summary Judgment or in the Alternative Summary Adjudication (“MSJ/MSA”). The MSJ/MSA 
relates to the First Amended Complaint (“FAC”) filed by Plaintiff Kristin Andrade, as Trustee for 
The Paul H. Stavig Family Revocable 1976 Trust, fka The Paul and Lorraine Stavig Revocable 
Living Trust, dated February 11, 1976 (“Plaintiff” or “Andrade”). The FAC pleads causes of 
action against CareTrust Services for (5) Fraudulent Transfer – Actual Fraudulent Intent (CC 
§ 3439.04(a)(1)); (6) Fraudulent Transfer – Constructive Fraud (CC § 3439.05(a)); (8) 
Fraudulent, Unlawful & Unfair Business Practices (Cal. Bus. & Prof. Code § 17200); (9) 
conspiracy; (10) constructive trust; and (11) intentional interference with contractual relations. 
Defendant moves for summary judgement against all six causes of action pled against it. 

For the following reasons, the Court grants CareTrust Services’ Motion for Summary Judgment. 

Request for Judicial Notice 

Plaintiff requests judicial notice of several documents from Clatsop County Circuit Court, Oregon 
(Exs. A,B), Pacific Senior Housing, Inc.’s Articles of Dissolution filed with the Oregon Secretary 
of State (Ex. C) and the Declaration of Chuck Bond in Support of Grass Valley SH LLC’s Motion 
for an Order Expunging Plaintiff’s Notice of Pending Action (Ex. D). The Request is opposed. 
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The Court takes Judicial Notice of Exhibits A through C. Evid. Code §§ 452, 453. The Court 
declines to take judicial notice of Exhibit D. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

In Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, (Aguilar), the California Supreme Court 
clarified the legal principles and standards that apply to summary judgment proceedings under 
Code of Civil Procedure § 437c. “[T]he part[ies] moving for summary judgment bear[] the burden 
of persuasion that there is no triable issue of material fact and that [they are] entitled to 
judgment as a matter of law.” Aguilar, at 850, fn. omitted. Defendants moving for summary 
judgment “bear[] the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ in 
question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.” (Ibid.; §437c, 
subds. (o)(2).) In such a case, the moving defendants “bear[] [the] initial burden of production 
to make a prima facie showing of the nonexistence of any triable issue of material fact.” 
(Aguilar, at 850.) 

If the moving defendants meet this burden of production, the burden of production shifts to the 
plaintiffs to make a prima facie showing of the existence of a triable issue of material fact. 
(Aguilar, supra, 25 Cal.4th at 850.) A triable issue of material fact exists “if, and only if, the 
evidence would allow a reasonable trier of fact to find the underlying fact in favor of the part[ies] 
opposing the motion in accordance with the applicable standard of proof.” (Ibid., fn. omitted.) 

Continuance/Leave to Amend 

As a threshold issue, Plaintiff asks at the conclusion of her Opposition to Defendant’s motion for 
a continuance to amend the FAC and/or conduct further discovery. 

CCP § 437c(h) mandates that the Court grant a continuance on a motion for summary judgment 
“upon a good faith showing by affidavit that a continuance is needed to obtain facts essential to 
justify opposition to the motion.” (Mahoney v. Southland Mental Health Associates Medical 
Group (1990) 223 Cal.App.3d 167, 170 (emphasis original).) 
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There are several requirements for the affidavit in support of this request, summarized 
as follows: 

A declaration in support of a request for continuance under section 437c, 
subdivision (h) must show: “(1) the facts to be obtained are essential to opposing 
the motion; (2) there is reason to believe such facts may exist; and (3) the 
reasons why additional time is needed to obtain these facts. The purpose of the 
affidavit required by Code of Civil Procedure section 437c, subdivision (h) is to 
inform the court of outstanding discovery which is necessary to resist the 
summary judgment motion. It is not sufficient under the statute merely to indicate 
further discovery or investigation is contemplated. The statute makes it a 
condition that the party moving for a continuance show facts essential to justify 
opposition may exist. 

(Cooksey v. Alexakis (2004) 123 Cal. App. 4th 246, 254 (internal citations and quotations 
omitted).) It is generally deemed an abuse of discretion to deny a reasonable continuance if 
there is a substantial chance that discovery may lead to evidence showing a triable issue of fact. 
(See Frazee v. Seely (2002) 95 Cal.App.4th 627, 633-635.) 

Here, Plaintiff has not provided an affidavit in support of this request; instead it is made in the 
concluding paragraphs of her Opposition. Nor do those paragraphs meet the requirements 
described above. Similarly, the request to amend the FAC lacks any detail regarding proposed 
allegations that would resolve the issues raised by Defendant’s motion. The request is denied. 

Analysis 

Fraudulent Transfer – Actual Fraudulent Intent (CC § 3439.04(a)(1)) – 5th c/a 

The gravamen of Plaintiff’s fraudulent transfer claim is an underlying agreement between the 
Stavig Trust and Pacific Senior Housing: the Residual Receipts Note. Plaintiff alleges “that 
Pacific Senior Housing, CareTrust Services and CareTrust Senior Management entered into a 
series of transfers and/or incurred obligations with the actual intent to hinder, delay or defraud 
the Stavig Trust from collecting amounts pursuant to the Stavig Trust Residual Receipts Note.” 
FAC at ¶ 104. 

Under the Uniform Voidable Transactions Act (formerly the Uniform Fraudulent Transfer Act), a 
transfer made or obligation incurred by a debtor is voidable as to a creditor, whether the 
creditor’s claim arose before or after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation with actual intent to hinder, delay, or defraud 
a creditor. (Civ. Code, § 3439.04(a)(1).) The Act “permits defrauded creditors to reach property 
in the hands of a transferee.” (Mejia v. Reed (2003) 31 Cal.4th 657, 663.) 

A fraudulent conveyance under the Act involves “ ‘a transfer by the debtor of property to a third 
person undertaken with the intent to prevent a creditor from reaching that interest to satisfy its 
claim.’ ” (Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 648.) “A transfer made … by a debtor 
is fraudulent as to a creditor, whether the creditor’s claim arose before or after the transfer was 
made, if the debtor made the transfer as follows: [¶] (1) With actual intent to hinder, delay, or 
defraud any creditor of the debtor.” (§ 3439.04, subd. (a).) 

Section 3439.07, subdivision (a) sets forth creditors’ remedies, which include avoidance of a 
transfer, attachment, and the equitable remedies of injunction and receivership as well as “[a]ny 
other relief the circumstances may require.” (§ 3439.07, subd. (a)(3)(C).) A transfer is not 
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voidable against a person “who took in good faith and for a reasonably equivalent value or 
against any subsequent transferee.” (§ 3439.08, subd. (a).) 

The transactions forming the basis for Plaintiff’s claim are numerous and involve multiple 
Defendants. Plaintiff alleges that Pacific Senior Housing, CareTrust Services and CareTrust 
Senior Management engaged in a dozen transfers and/or incurred obligations with actual 
fraudulent intent: 

(i) the conveyance of the Brunswick Inn Facility and Olympia Park Circle Park Property 
by Pacific Senior Housing to Grass Valley SH on or around December 2, 2016; 

(ii) the CareTrust Services Residual Receipts Note (July 16, 2004); 
(iii) the Option Agreement (September 22, 2005); 
(iv) the Consulting Contract (September 22, 2005); 
(v) the Consulting Contract Confession of Judgment (November 18, 2005); 
(vi) the Consulting Contract Judgment (November 22, 2005); 
(vii) the Consulting Contract Abstract of Judgment (February 9, 2006); 
(viii) the CareTrust Senior Management Promissory Note Confession of Judgment 

(September 22, 2005); 
(ix) the CareTrust Senior Management Promissory Note Judgment (September 26, 

2005); 
(x) the CareTrust Senior Management Promissory Note Abstract (January 5, 2006); 
(xi) payment of the Consulting Contract Judgment from the proceeds of sale of the 

Brunswick Inn Facility and the Olympia Park Circle Property (December 2, 2016) and 
(xii) the partial payment of $84,025.21 toward the CareTrust Services Residual Receipts 

Note (following the sale of the facilities) 

(FAC at ¶ 104.) 

CareTrust Services is only a party to (ii) the CareTrust Services Residual Receipts Note, (iii) the 
Option Agreement, (vii) the Consulting Contract Abstract of Judgment, (xi) payment of the 
Consulting Contract Judgment from the proceeds of sale of the Brunswick Inn Facility and the 
Olympia Park Circle Property, and (xii) the partial payment of $84,025.21 toward the CareTrust 
Services Residual Receipts Note.  

Plaintiff argues that “CareTrust received actual, quantifiable, and accessible benefits from [all 
twelve] transactions, both individually and collectively.” (DMF 1.) 

Statute of Repose 

As a threshold issue, CareTrust Services argues that Plaintiff’s claims based on pre-2011 
transfers are barred by the UVTA’s seven-year statute of repose set forth in Civil Code 
§ 3439.09(c).  

A claim under the UVTA must be filed within seven years of a fraudulent transfer. Section 
3439.09(c) provides: “Notwithstanding any other provision of law, a cause of action under this 
chapter with respect to a transfer or obligation is extinguished if no action is brought or levy 
made within seven years after the transfer was made or the obligation was incurred.” (CC 
§ 3439.09.) 

As a consequence, alleged fraudulent transfers (ii) through (x) would all appear to be barred by 
the UVTA’s seven-year statute of repose. In Opposition, Plaintiff argues that her claims based 
on pre-2011 transactions are not barred because the “last culpable act” alleged in the Complaint 
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occurred in 2016. (See Opp. at 5 (citing PGA West Residential Assn., Inc. v. Hulven Internat., 
Inc. (2017) 14 Cal. App. 5th 156, 177).) Plaintiff’s reliance on PGA West is inapt.  

Plaintiff’s argument is similar to that of counsel for plaintiff in PGA West; plaintiff appears to 
suggest that the statute of repose does not begin to run until the very last act or omission by the 
defendant of any kind. The court in PGA West specifically disagreed with this position, noting 
that “[b]y culpable act, we assume the high court meant the last act or omission giving rise to the 
cause of action tied to the relevant statute of repose, which in this case is a fraudulent transfer.” 
(PGA West, supra, at p. 187, fn. 24). Here, Plaintiff has alleged a dozen individual fraudulent 
transfers, nine of which took place in the early 2000s. The FAC does not reflect a series of acts 
starting in the early 2000s and culminating in a single fraudulent transfer, as was the case in 
PGA West.  

Furthermore, Plaintiff cannot rely on a theory of conspiracy to fraudulently transfer assets 
because she has failed to state a claim against CareTrust Services, Care Trust Senior 
Management, or David Bilby for conspiracy (see further discussion, below; see also Line 6 
(CareTrust Senior Management) and Line 7 (David Bilby)). As a consequence, expiration of the 
seven-year repose period in § 3439.09(c) extinguishes Plaintiff’s right to challenge transfers (ii) 
through (x). 

  Alleged Fraudulent Transfers (i), (xi), and (xii) 

As a consequence of the operation of the statute of repose, only three alleged fraudulent 
transfers remain: (i) the conveyance of the Brunswick Inn Facility and Olympia Park Circle Park 
Property by Pacific Senior Housing to Grass Valley SH on or around December 2, 2016; (xi) the 
payment of the Consulting Contract Judgment from the proceeds of sale of the Brunswick Inn 
Facility and the Olympia Park Circle Property; and (xii) the partial payment of $84,025.21 toward 
the CareTrust Services Residual Receipts Note. 

   Beneficiary of Fraudulent Transfer 

With respect to transfer (i) and (xi), CareTrust argues that it was neither a transferee nor a 
beneficiary to transfer (relying on Lo v. Lee (2018) 24 Cal.App.5th 1065), and that as a 
consequence Plaintiff’s fraudulent transfer claim against it fails. (MSJ/MSA at 8.) In opposition, 
Plaintiff argues that Lo does not apply because Plaintiff does not seek to void transfer (i) but 
rather recover “the lesser of the value of the asset or the amount needed to satisfy the creditor’s 
claim.” (Opp. at 3 (citing General Electric Capital Auto Lease, Inc. v. Broach (In re Lucas Dallas, 
Inc.) (1995) 185 B.R. 801, 808).) While Plaintiff’s authority is inapt, the Lo test does not appear 
to wholly discharge Defendant CareTrust Services of liability. 

In Lo, plaintiff judgment creditor alleged a claim for fraudulent conveyance against a defendant 
for college tuition payments made on defendant’s behalf by his debtor father. The court of 
appeal found that the trial court properly sustained a demurrer without leave to amend. The Lo 
court noted that “the fact that a person received any kind of ‘benefit,’ no matter how intangible or 
indirect, from a fraudulent transaction does not necessarily subject that person to liability.” (Lo, 
supra, at 1073.) The Lo court cited with approval a three-part test used in federal courts to 
determine wither a party should be subjected to liability as the ultimate beneficiary of an alleged 
fraudulent transfer, specifically, that the “benefit” (1) must actually have been received by the 
beneficiary; (2) must be quantifiable; and (3) must be accessible to the beneficiary. Id. With 
respect to the first element, an “actual benefit” must be received in order to find liability; this is 
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because “fraudulent transfer recovery is a form of disgorgement, which cannot be maintained 
against parties who do not actually benefit from the transfer.” Id. at 1074. Second, in order for 
a benefit to be “quantifiable,” “a merely theoretical benefit is not sufficient, since it would 
not be subject to disgorgement.” Id. Finally, a beneficiary must have had access to the funds 
at issue. Id. 

A critical distinction between the facts of this case and the facts of Lo is that pursuant to the 
terms of the Option Agreement, CareTrust Services was paid $1.6 million dollars out of the sale 
of the Brunswick Inn Facility and Olympia Park Circle Park Property. See Meyer Decl. ¶ 23, Ex. 
13. As a consequence, CareTrust Services can be said to have received a quantifiable benefit 
from the transfer that it had access to. For that reason, the Court cannot conclude under the Lo 
test that CareTrust Services was not a beneficiary of the (i) the conveyance of the Brunswick Inn 
Facility and Olympia Park Circle Park Property by Pacific Senior Housing to Grass Valley SH on 
or around December 2, 2016.  

The same cannot be said for the (xi) payment of the Consulting Contract Judgment from 
the proceeds of sale of the Brunswick Inn Facility and the Olympia Park Circle Property. 
The Consulting Contract Judgment was between CareTrust Senior Management and Pacific 
Senior Housing. See FAC ¶ 44, Ex. J. Under the same test from Lo, CareTrust Services cannot 
be said to be a beneficiary of the payment of the Consulting Contract Judgment from the sale 
proceeds. Plaintiff did not receive a quantifiable, accessible benefit from the payment of the 
Consulting Contract Judgment. As a consequence, CareTrust cannot be said to be a beneficiary 
of that transfer. 

   Good Faith and for Reasonably Equivalent Value 

Civil Code § 3439.08(a) provides a defense to an action based on section 3439.04(a). Section 
3439.08(a) states that “[a] transfer or obligation is not voidable under paragraph (1) of 
subdivision (a) of Section 3439.04, against a person that took in good faith and for a reasonably 
equivalent value . . . .”  Thus, a showing of good faith and reasonably equivalent value is all that 
is required to defeat a creditor’s action based on section 3439.04(a). See Annod Corp. v. 
Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 1294.  

Here, Defendant CareTrust Services presented evidence to show good faith and reasonably 
equivalent value for the two remaining transfers at issue: the payment of the option agreement 
from (i) the conveyance of the Brunswick Inn Facility and Olympia Park Circle Property and (xii) 
the partial payment of $84,025.21 toward the CareTrust Services Residual Receipts Note.  

With respect to the CareTrust residual receipts note (Meyer Decl. ¶ 15, Ex.6), John K. Meyer 
testified that “[i]n or about January of 2004, CareTrust agreed to assign CareTrust’s rights under 
the Purchase and Sale Agreement to [Pacific Senior Housing, Inc.]. As a consideration for the 
assignment, PSH agreed to issue to CareTrust a ‘residual receipts note’ in the amount of 
$400,000 and provide other security for PSH obligations to CareTrust, including a right of first 
refusal and option to purchase the Property.” Meyer Decl. at ¶ 7. He further testified that he 
notified Paul Stavig that CareTrust would be assigning its rights under the Purchase and Sale 
Agreement to PSH. Meyer Decl. at ¶ 8. Correspondence from Mr. Stavig in 2006 indicates that 
he was aware of the CareTrust Residual Receipts Note. See Meyer Decl. at ¶ 18, Ex. 10.  

With respect to the Option Agreement, John Meyer testified that he “understood that the Option 
Agreement was part of the consideration for CareTrust’s assignment to PSH of CareTrust’s 
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rights under the Purchase and Sale Agreement.” Meyer Decl. at ¶ 16. The original signed copy 
of the First Amendment to the Option to Purchase and Right of First Refusal Agreement was 
recorded in the Official Records of the County of Nevada on or about January 17, 2007. 
Id. at ¶ 17. 

John Meyer testified that “[i]n entering into and implementing the Option Sale Agreement, I 
acted solely to protect CareTrust’s and CareTrust Senior Management, LLC’s financial 
interests.’ Meyer Decl. at ¶ 28. He further testified that he “had no desire or intent to harm the 
Stavigs or their trust. The Option Sale Agreement was not designed to induce PSH to breach 
any agreement with the Stavigs or the Stavig Trust.” Id.  

In light of the above evidence, Defendant has met its initial burden to show good faith and 
reasonably equivalent value. The burden now shifts to Plaintiff to show a triable issue of material 
fact exists as to fraudulent intent. 

With respect to the Residual Receipts Note, Plaintiff argues in opposition that Pacific Senior 
Housing “entered into the CareTrust Services Residual Receipts Note on July 16, 2004, just 
nine (9) days after executing the Stavig Trust Residual Receipts Note—knowing that doing so 
would disgorge [Pacific Senior Housing]’s residual receipts and allow payments to be made to 
CareTrust instead of the Stavig Trust.” DMF 9.  

With respect to the Option Agreement, Plaintiff’s arguments in opposition depend on 
circumstantial evidence of the “badges of fraud” pursuant to Civil Code § 3439.04: (3) that the 
transaction was not disclosed to the Stavigs, (4) that PSH was “embroiled in litigation and/or the 
threats of litigation” at the time the Option Agreement was executed, and (8) that the transaction 
was not made for reasonably equivalent value of the asset transferred. See Civ. Code 
§ 3439.04(b)(3),(4), and (8); see also DMF 10, 11. Plaintiff cites a bulk of evidence 
“demonstrating dispute,” none of which is organized by sub-issue. 

It is unclear where in this evidence Plaintiff would like the Court to find a genuine dispute of 
material fact. Presumably, RJN Exs. A and B are meant to support Plaintiff’s argument that 
Pacific Senior Housing was “embroiled in litigation” at the time the Option Agreement was 
executed. Plaintiff’s declaration does not address the Option Agreement; instead, she testifies 
that her mother was not aware of the conveyance of the Brunswick Inn Facility and Olympia 
Park Circle Property on December 2, 2016. At the same time, Plaintiff cites extensively to John 
Meyer’s Declaration in Support of CareTrust Services motion, including paragraph 8 wherein he 
testified that he notified Paul Stavig that CareTrust would be assigning its rights under the 
Purchase and Sale Agreement to PSH. Plaintiff also cites to the Responses to Requests for 
Admission by Defendant David Bilby wherein he denies that he caused Pacific Senior Housing 
to transfer the Brunswick assets with the intent to defraud the Stavig Trust or hinder or delay the 
Stavig Trust from collecting on the Brunswick Inn Residual Receipts Note. Gentry Decl. ¶ 6, Ex. 
E (RFA Responses Nos. 22-24). None of the evidence appears to address “reasonably 
equivalent value.”  

When a plaintiff opposes a motion for summary judgment based on inferences, “those 
inferences must be reasonably deducible from the evidence, and not such as are derived from 
speculation, conjecture, imagination, or guesswork.” (Annod Corp, supra, 100 Cal.App.4th at 
1298-1299 (internal citation and quotation omitted) [finding summary judgment in favor of 
defendants was proper when only evidence of fraudulent conveyances was “badges of fraud,” 
including that the challenged transfers were to insiders, the defendants were the target of 
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litigation at the time, and the defendants were insolvent].) A plaintiff’s inference is reasonable, 
creating a genuine issue of material fact precluding summary judgment, “if, and only if, it implies 
the existence of an element more likely than the nonexistence of that element.” (Isner v. 
Falkenberg/Gilliam & Assoc., Inc. (2008) 160 Cal.App.4th 1393, 1398.) As the California 
Supreme Court held in Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, “[I]f the court 
determines that all of the evidence presented by the plaintiff, and all of the inferences drawn 
therefrom, show and imply [the existence of a required element of a cause of action] only as 
likely as [its nonexistence] or even less likely, it must then grant the defendants’ motion for 
summary judgment, even apart from any evidence presented by the defendants or any 
inferences drawn therefrom, because a reasonable trier of fact could not find for the plaintiff.” 
(Id. at p. 857, fn. omitted.)  

Here, none of the “facts” that Plaintiff recited to this court amounts to more than mere 
speculation and none makes Defendants’ alleged fraudulent intent more likely than not. 
Plaintiff’s evidence essentially amounts to the timing of the initial residual receipts obligation 
(DMF 6) and an allegation that the Stavigs were not aware of the Option Agreement (DMF 10) 

Defendant has established a complete defense to the fraudulent transfer claim and Plaintiff has 
failed to show a triable issue of material fact exists as to that claim.  

 Fraudulent Transfer – Constructive Fraud (Civ. Code § 3439.05(a)) – 6th c/a 

Civil Code § 3439.05(a) provides: “A transfer made or obligation incurred by a debtor is voidable 
as to a creditor whose claim arose before the transfer was made or the obligation was incurred if 
the debtor made the transfer or incurred the obligation without receiving a reasonably equivalent 
value in exchange for the transfer or obligation and the debtor was insolvent at that time or the 
debtor became insolvent as a result of the transfer or obligation.” 

Plaintiff’s fifth cause of action arises out of Pacific Senior Housing’s transfer of the Brunswick 
Inn Facility and the Olympia Park Circle Property to Grass Valley SH (“GVSH”) for allegedly less 
than the reasonably equivalent value. FAC at ¶ 112. As a threshold issue, Defendant argues 
that this cause of action is barred because GVSH is no longer a party. Mot. at 12:25. In 
Opposition, Plaintiff argues that GVSH is no longer a necessary party because she “is no longer 
seeking to void the transfer of the property to GVSH.” Opp. at 13:6-7. Instead, she seeks 
recovery against CareTrust Services as an entity “for whose benefit the transfer was made” 
pursuant to Civil Code § 3439.08(b)(1)(A). 

As discussed above, payment for the Option Agreement out of the transfer of the Brunswick Inn 
Facility and the Olympia Park Circle Property suggests that CareTrust Services was a 
beneficiary of that transaction. However, as with § 3439.04(a)(1), if the debtor received 
reasonable equivalent value for an alleged fraudulent transfer under § 3439.05(a), the inquiry 
ends there. See Annod Corp., supra, 100 Cal.App.4th at 1294-95. As also discussed further, 
above, Defendant CareTrust Services met its initial burden to show good faith and reasonably 
equivalent value for the transfer of the Brunswick Inn Facility and the Olympia Park Circle 
Property to GVSH. Plaintiff failed to adduce admissible evidence that makes Defendant’s 
alleged fraudulent intent more likely than not.  

Fraudulent, Unlawful & Unfair Business Practices (Bus. & Prof. Code § 17200) – 8th c/a 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 
act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 
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person who has suffered injury in fact and has lost money or property as a result of unfair 
competition. (Cal. Bus. & Prof. Code § 17204). “By proscribing ‘any unlawful’ business practice, 
section 17200 'borrows' violations of other laws and treats them as unlawful practices that the 
unfair competition law makes independently actionable.” Cel–Tech Commc'ns, Inc. v. Los 
Angeles Cellular Tel. Co. (1999) 20 Cal.4th 163, 180 (internal quotations and citations omitted).  

Plaintiff’s claim is based on the following allegations: 

(i) fraudulently inducing Plaintiff to convey the Brunswick Inn Facility and the 
Olympia Park Circle Property to Pacific Senior Housing with the Stavig Trust 
Residual Receipts Note utilized as partial consideration, although Pacific Senior 
Housing had no intent to pay it according to its terms, (ii) diverting residual 
receipts that were due, owing and available for payment to the Stavig Trust 
pursuant to the Stavig Trust Residual Receipts Note for other purposes, including 
their own enrichment, (iii) fraudulently concealing Pacific Senior Housing’s intent 
to execute an additional residual receipts note in favor of CareTrust Services in 
order to divert payment from the Stavig Trust Residual Receipts Note, and (iv) 
causing the Olympia Park Circle Property and the Brunswick Inn Facility to be 
sold to Grass Valley SH pursuant to a purported option agreement for 
consideration grossly insufficient to fully satisfy the Stavig Trust Residual 
Receipts Note. 

(FAC ¶ 122) 

Defendant moves for summary adjudication on Plaintiff’s 17200 claim on the grounds that (1) 
the actions enumerated in (i) and (iii) occurred more than four years before the Complaint was 
filed and are barred by the four-year statute of limitation for UCL claims enumerated in Bus. & 
Prof. Code § 17208; (2) CareTrust Services did not violate the UCL; and (3) Plaintiff is not 
entitled to any available relief under the UCL. 

The initial sale of the Brunswick Inn Facility and the Olympia Park Circle Property was July 15, 
2004. FAC at ¶ 26. The CareTrust Services residual receipts note was executed between 
Pacific Senior Housing on July 16, 2004. FAC at ¶ 30. On their face, both agreements are well 
outside the four-year statute of limitations of Bus. & Prof. Code § 17208. In opposition, Plaintiff 
argues that “Caretrust’s conduct in violation of the UCL is ongoing, and continued until at least 
December 2016.” Opp. at 15:25-26. However, Plaintiff fails to cite to any allegations or evidence 
in support of these alleged ongoing violations.  

To the extent Plaintiff’s 17200 claim is predicated on the alleged fraudulent transfers described 
in her causes of action for violations of Civil Code §§ 3439.04(a)(1) and 3439.05(a), those 
alleged fraudulent transfers are either time barred or Defendant CareTrust Services met its 
burden to show good faith and reasonably equivalent value. (See above). In the absence of any 
predicate statutory violations, Plaintiff does not have a claim under section 17200.  

Conspiracy – 9th c/a 

The elements of an action for civil conspiracy are (1) formation and operation of the conspiracy 
and (2) damage resulting to plaintiff (3) from a wrongful act done in furtherance of the common 
design. (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062 (citing Doctors’ Co. v. Superior Court 
(1989) 49 Cal.3d 39, 44).) 
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Plaintiff’s conspiracy claim is based on her allegation that “Pacific Senior Housing, CareTrust 
Services, CareTrust Senior Management and Bilby have conspired together to defraud the 
Stavig Trust and to fraudulently transfer the assets of Pacific Senior Housing beyond the reach 
of Plaintiff, to the substantial and unjust enrichment of CareTrust Services and CareTrust Senior 
Management.” FAC ¶ 125. 

Defendant CareTrust Services moves for summary judgment on the grounds that it did not 
conspire with others to defraud the Stavig Trust or fraudulently transfer Pacific Senior Housing’s 
assets, relying primarily on the declaration of John K. Meyer. Meyer testifies that “[i]n entering 
into and implementing the Option Sale Agreement, I acted solely to protect CareTrust’s and 
CareTrust Senior Management, LLC’s financial interests. I had no desire or intent to harm the 
Stavigs or their trust. The Option Sale Agreement was not designed to induce PSH to breach 
any agreement with the Stavigs or the Stavig Trust.” Meyer Decl. at ¶ 28. Meyer further testifies 
that “Neither CareTrust nor I have ever agreed with anyone to mislead or defraud either Paul or 
Lorraine Stavig or their trust at any time. Neither CareTrust nor I have ever agreed with anyone 
to fraudulently transfer the assets of PSH beyond the reach of any creditor, including the 
Stavigs.” Id. at ¶ 29. 

Plaintiff argues in opposition that this declaration is “self-serving” (Opp. at 18:14-15), however 
none of Plaintiff’s evidence in opposition contradicts Meyer’s declaration. For example, exhibits 
A, B, C and D (internal exhibit B) of Plaintiff’s RJN (the Complaint to Judicially Foreclosure Trust 
Deeds and Amended Stipulated General Judgment of Strict Foreclosure of Trust Deeds filed in 
Clatsop County Circuit Court, Pacific Senior Housing, Inc’s articles of dissolution, and an 
appraisal of the Brunswick Village property from Cushman & Wakefield) are not evidence of 
formation and operation of a conspiracy, nor do they contradict Meyer’s testimony regarding 
CareTrust Services intent with respect to several of the challenged transactions. See, e.g., 
Meyer Decl. at ¶¶ 7, 11 (the sale of the Property to Pacific Senior Housing), ¶ 15 (the CareTrust 
Services Residual Receipts Note), ¶¶ 16,17 (the Option Agreement), ¶ 31 (the Consulting 
Contract Judgment, the Consulting Contract Abstract of Judgment, and payment of the 
Consulting Contract Judgment from the proceeds of sale of the Brunswick Inn Facility and the 
Olympia Park Circle Property). 

While a declaration by a party that it “had no desire or intent to harm the Stavigs or their trust” 
and that it had never “agreed with anyone to mislead or defraud either Paul or Lorraine Stavig or 
their trust at any time” (Meyer Decl. at ¶¶ 28, 29) is admittedly self-serving, when such 
statements are uncontradicted, case law establishes that such a showing can provide the basis 
for summary judgment. For example, in Tresemer v. Barke (1978) 86 Cal.App.3d 656, a doctor 
in a personal injury action submitted an affidavit in support of his summary judgment motion 
stating he “did not bear any malice, reckless disregard or desire to harm” plaintiff. (Id. at p. 668.) 
The court held this affidavit “was sufficient to negate any charge of malice, in the absence of 
counteraffidavits.” (Ibid.) Similarly, in McCunn v. California Teachers Assn. (1970) 3 Cal.App.3d 
956, lack of malice in a libel case was established solely by uncontradicted declarations and 
deposition testimony of the defendants. (Id. at pp. 960-962.) Finally, in Hosking v. Spartan 
Properties, Inc. (1969) 275 Cal.App.2d 152, the court held that an uncontradicted affidavit was 
sufficient to support a motion for summary judgment on causes of action for fraud and 
misrepresentation. (Id. at p. 157.) 
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Plaintiff has not presented any evidence in opposition that contradicts Meyer’s testimony 
regarding the alleged conspiracy to defraud the Stavig Trust. 

Constructive Trust – 10th c/a 

CareTrust Services moves for summary judgment on the grounds that Plaintiff’s claim for 
constructive trust is barred by applicable limitations periods and there is no basis to impose a 
constructive trust. 

An action to impose a constructive trust is a suit in equity to compel a person holding property 
wrongfully to transfer the property interest to the person to whom it rightfully belongs. 
(Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 990 (Communist Party).) 

The general principles for imposition of a constructive trust are set forth in Civil Code sections 
2223 and 2224. (Martin v. Kehl (1983) 145 Cal.App.3d 228, 237–238 (Martin).) Civil Code 
section 2223 states, “One who wrongfully detains a thing is an involuntary trustee thereof, for 
the benefit of the owner.” Civil Code section 2224 provides, “One who gains a thing by fraud, 
accident, mistake, undue influence, the violation of a trust, or other wrongful act, is, unless he or 
she has some other and better right thereto, an involuntary trustee of the thing gained, for the 
benefit of the person who would otherwise have had it.” 

Three conditions must be shown to impose a constructive trust: (1) a specific, identifiable 
property interest, (2) the plaintiff's right to the property interest, and (3) the defendant’s 
acquisition or detention of the property interest by some wrongful act. (Calistoga Civic Club v. 
City of Calistoga (1983) 143 Cal.App.3d 111, 116; Communist Party, supra, 35 Cal.App.4th at 
p. 990.) 

An action to impose a constructive trust is subject to the statute of limitations that governs the 
underlying substantive right. (Day v. Greene (1963) 59 Cal.2d 404, 411 (Greene); Davies v. 
Krasna (1975) 14 Cal.3d 502, 515–516.) “This section has been applied to diverse factual 
situations where fairness and justice dictated recovery but the actionable facts did not fit into the 
more readily recognizable modes.” (Santa Clarita Water Co. v. Lyons (1984) 161 Cal.App.3d 
450, 460.) “Thus, it has been pointed out that ‘a constructive trust may be imposed in practically 
any case where there is a wrongful acquisition or detention of property to which another is 
entitled.’” (Martin, supra, 145 Cal.App.3d at p. 238.) 

For the reasons described above, Plaintiff cannot establish violations of the UVTA arising from 
the alleged fraudulent transfers, either because of the operation of the statute of repose 
(transfers (ii) through (x)), because Defendant was not a beneficiary of the transfer (transfer (xi), 
or because Defendant has established a complete defense to the fraudulent transfer claim 
(transfer (i) and (xii)). Plaintiff cannot meet the conditions of a constructive trust (see Communist 
Party, supra). 

Intentional Interference with Contractual Relations – 11th c/a 

To establish a claim for intentional interference with contractual relations, Plaintiff must prove (1) 
that there was a contract between the Stavig Trust and Pacific Senior Housing; (2) that 
CareTrust Services knew of the contract; (3) that CareTrust Services’ conduct prevented 
performance or made performance more expensive or difficult; (4) that CareTrust Services 
intended to disrupt the performance of this contract or knew that disruption of performance was 
certain or substantially certain to occur; (5) that the Stavig Trust was harmed; and (6) that 
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CareTrust Services’ conduct was a substantial factor in causing the Stavig Trust’s harm. CACI 
2201. 

Plaintiff alleges that “CareTrust Services caused Pacific Senior Housing to convey the Olympia 
Park Circle Property and the Brunswick Inn Facility to Grass Valley SH” and thereby “prevented 
Pacific Senior Housing from performing under the Stavig Trust Residual Receipts Note.” (FAC 
¶ 134,135.) 

Defendant moves for summary judgment on three grounds: (1) that CareTrust did not intend to 
harm Plaintiff; (2) that Pacific Senior Housing did not actually breach the Stavig Trust Residual 
Receipts Note, and (3) that CareTrust was entitled to protect it and CareTrust Senior 
Management’s financial interests.  

With respect to intent, Defendant relies primarily on the declaration of John Meyer who testifies 
that “[i]n entering into and implementing the Option Sale Agreement, I acted solely to protect 
CareTrust’s and CareTrust Senior Management, LLC’s financial interests. I had no desire or 
intent to harm the Stavigs or their trust. The Option Sale Agreement was not designed to induce 
PSH to breach any agreement with the Stavigs or the Stavig Trust.” Meyer Decl. at ¶ 28. As with 
Plaintiff’s cause of action for conspiracy, however, Plaintiff fails to adduce admissible evidence 
which contradicts Meyer’s testimony that CareTrust did not intend to harm Plaintiff. (See Meyer 
Decl. ¶¶ 28, 29; see detailed discussion regarding conspiracy, above.)  

Because the Court finds that Plaintiff has not presented any evidence in opposition that 
contradicts Meyer’s testimony regarding Defendant CareTrust Services’ intent to harm the 
Stavigs or the Stavigs Trust, the Court need not reach Defendants’ additional grounds for 
summary judgment on this claim.  

Evidentiary Objections 

Defendant CareTrust Services’ objections to the Declaration of Galen M. Gentry: 

1. Overruled. 
2. Sustained. Hearsay. 
3. Sustained. Hearsay. 
4. Overruled. Party admission. 
5. Overruled. RJN Ex. A is subject to judicial notice. 
6. Overruled. RJN Ex. B is subject to judicial notice. 
7. Overruled. RJN Ex. C is subject to judicial notice. 
8. Sustained. Hearsay. 

Plaintiff’s Objections to the Declaration of John Meyer in Support of CareTrust Services’ Motion 
for Summary Judgment are all overruled. 
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10.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION TO COMPEL RESPONSE TO FORM INTERROGS. ( Set 1 ) 
FILED BY TONY WONG 
* TENTATIVE RULING: * 
 
Continued to 8/22/19 at request of parties. 

 

  

11.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION TO COMPEL RESPONSE TO INTERROGS. ( Set 4 ) 
FILED BY TONY WONG 
* TENTATIVE RULING: * 
 
Continued to 8/22/19 at request of parties. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00264 
CASE NAME: CALMAT CO.  VS.  STRAWN'S CONCRETE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00803 
CASE NAME: JUSTINE FIELDS VS GREGORIO REYES LOZANO 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY GREGORIO REYES LOZANO 
* TENTATIVE RULING: * 
 

Defendant Gregorio Reyes Lozano’s motion to strike punitive damages in the complaint 

is granted with leave to amend.  Plaintiff Justine Fields may file and serve an amended 

complaint by August 28, 2019.  

Plaintiff is suing Defendant for negligence and intentional infliction of emotional distress. 

The complaint stems from a motor vehicle accident between the two parties where Plaintiff 

alleges that Defendant caused the accident and then fled the scene of the collision.  

Defendant seeks to strike Plaintiff’s request for punitive damages. Plaintiff points to the 

allegation that Defendant left the scene of the collision as a basis for awarding punitive 

damages. Aside from alleging that Defendant left the scene of the collision, all other allegations 
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supporting punitive damages are conclusory. These allegations, without more, are insufficient 

to support an award of punitive damages. Therefore, the motion to strike punitive damages 

is granted.  

In her opposition, Plaintiff attaches a police report of the incident, which includes some 

additional facts. These facts have not been alleged in the complaint, however, the Court 

considers the report as an offer of additional facts that Plaintiff could allege in her complaint. 

The facts in the police report suggest that Plaintiff may be able to amend her complaint to 

include facts showing that a request for punitive damages is appropriate. Therefore, Plaintiff will 

be given leave to do. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00978 
CASE NAME: DAO VS. CHEADLE 
HEARING ON MOTION TO DISMISS COMPLAINT 
FILED BY MICHAEL ANTHONY CHEADLE 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal filed on August 2, 2019. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00978 
CASE NAME: DAO VS. CHEADLE 
HEARING ON MOTION TO CONSOLIDATE SEPARATE ACTIONS AND TRANSFER 
FILED BY MIKEY DAO 
* TENTATIVE RULING: * 
 
Hearing vacated. Dismissal filed on August 2, 2019. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01248 
CASE NAME: DELGADO VS. RAMM 
HEARING ON MOTION TO CONSOLIDATE WITH MS19-0315 
FILED BY CRISTINA DELGADO, ALAN MENJIVAR 
* TENTATIVE RULING: * 
 
Motion vacated at request of moving party. 
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17.  TIME:  9:00   CASE#: MSC19-01444 
CASE NAME: BAMBO VS. PUBLIC STORAGE 
SPECIAL SET HEARING ON: TEMPORARY RESTRAINING ORDER 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON MOTION TO BE RELIVED AS COUNSEL 
FILED BY EMO-GIZELLA B. HITES, GEORGE HITES 
* TENTATIVE RULING: * 
 
        Granted. There is a clear conflict in continued representation of the Hites in this matter by 
Shannon Jones under Rule 3-310(C)(3), which prohibits an attorney from representing a client 
in a matter in which the client's interests are adverse to those of another party and concurrently 
represent the other party in another matter. The reasoning for this prohibition is succinctly set 
forth in Flatt v Superior Court (1994) 9 Cal. 4th 275: 
 

‘Something seems radically out of place if a lawyer sues one of the 
lawyer's own present clients in behalf of another client. Even if the 
representations have nothing to do with each other, so that no 
confidential information is apparently jeopardized, the client who is 
sued can obviously claim that the lawyer's sense of loyalty is 
askew.’ (Wolfram, Modern Legal Ethics (1986 ed.) § 7.3.2, p. 350, 
italics added.) It is for that reason, and not out of concerns rooted 
in the obligation of client confidentiality, that courts and ethical 
codes alike prohibit an attorney from simultaneously representing 
two client adversaries, even where the substance of the 
representations are unrelated.” At 285.  
 

          Ms. Jones is now representing “Jeffery M. Jones and Shannon B. Jones as trustees of the 
Jeffery and Shannon Jones Trust” in litigation involving earth movement on property that they 
purchased from the Hites (the “Wen” case). The Hites have recently been added as named 
defendants in that action on 6 separate causes of action.  At the same time she is representing 
the Hites in their defense of the Cross-Complaint filed by the Alamo Group. LLC, in this 
unrelated action. This is just the type of situation that is prohibited by Rule 3-310(C)(3), absent 
“an informed written consent.” Although the Hites oppose this motion to be relieved, their 
opposition is based on the fear that Ms. Jones will ignore her obligation under the indemnity 
agreement to provide a defense to the Hites in this action if she is allowed to withdraw. While 
there is some risk that will come to pass, which would in turn likely lead to additional litigation, 
the Court cannot permit her continued representation of the Hites without an informed written 
consent to the clear conflict. If they are considering granting such consent, the Court would hold 
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a final decision on this motion until August 30, 2019, so that such written consent can be 
submitted thereby removing grounds for granting this motion. 

  

19.  TIME:  9:00   CASE#: MSN19-1324 
CASE NAME: CLAIM OF ZACHARY ABBOTT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

 

ADD ON 

20.  TIME:  9:01   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION TO COMPEL ANSWERS W/O OBJECTIONS RE: LARENA HATLEY 
FILED BY JOYCE L. MULLAN 
* TENTATIVE RULING: * 
 
Appear in person. Parties will be given a room in which to meaningfully meet and confer on this 
discovery dispute.  
 

 

21.  TIME:  9:01   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION TO COMPEL ANSWERS W/O OBJECTIONS RE: CHANCE DANIELS 
 FILED BY JOYCE L. MULLAN 
* TENTATIVE RULING: * 
 
Appear in person. Parties will be given a room in which to meaningfully meet and confer on this 
discovery dispute.  
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22.  TIME:  9:01   CASE#: MSC19-01478 
CASE NAME: WALNUT COUNTRY SWIM TEAM VS. COWELL HOA 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Appear. 
 
 

 


